United States Court of Appeals 


for the Second Circuit 


APPENDIX 


16-7 


United States Court of Appeals 
For The Second Circuit 
No. 76-7476 
NEWBURGER, LOEB & CO., INC. as Assignee of Claims of 
David Buckley and Mary Buckley, 


Plaintiff-A ppellant-Cross-A ppellee, 
against 


CHARLES GROSS, MABEL BLEICH, GROSS & CO., and 
JEANNE DONOGHUE, 
Defendants-A ppellees-Cross-A ppellants, 
NEWBURGER, LOEB & CO., a New York Limited Partnership, ANDREW 
M. NEWBURGER, ROBERT L. NEWBURGER, RICHARD D. STERN, 
WALTER D. STERN, and ROBERT L. STERN as Executors of the Estate 
of Leo Stern, ROBERT L. STERN, RICHARD D. STERN, JOHN F. SETTEL, 
HAROLD J. RICHARDS, SANFORD ROGGENBURG, HARRY B. FRANK 
and JEROME TARNOFF as Executors of the Estate of Ned D. Frank, FRED 
KAYNE, ROBERT MUH, PAUL RISHER, CHARLES SLOANE, ROBERT 
S. PERSKY, FINLEY, KUMBLE, WAGNER, HEINE, UNDERBERG & 
GRUTMAN, a Partnership, (formerly known as Finley, Kumble, Underberg, 
Persky & Roth and Finley, Kumble, Heine, Underberg & Grutman) and 
LAWRENCE J. BERKOWITZ, 

Additional Defendants on 
Counterclaims-A ppellants- 

Cross-A ppellees. 


On APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


JOINT APPENDIX—TRIAL TRANSCRIP 
Volume II—A-711—A-1422 


4 Danie Fysapn, 8-2 
ECOND Cls. ~ 


PAUL, WEISS, RIFKIND, WHARTON & MARTIN E. SILFEN, P.C. & 


Dect i 
GARRISON BoNpby & SCHLOSS 


Attorneys for Additional Defendant on 
Ceounterclaims-A ppellant-Cross- 
Appellee 
Finley, Kumble, Wagner, Heine 
Underberg 


(formerly Finley, Kumble, Wagner, 


Heine, Underberg & Grutman) 
345 Park Avenue 
New York, New York 10022 
(212) 371-5900 


GOLDEN, WEINSHIENK & MANDEL 
Attorneys for Defendants-A ppellees- 
Cross-A ppellants 

10 East 40th Street 
New York, New York 10016 
(212) 679-3760 

KANTOoR, SHAW & Daviporr, P.C. 
Attorneys for Plaintiff-A ppellant-Cross- 
Appellee, Newburger, Loch & Co., Inc. 

200 Park Avenue 
New York, New York 10017 
(212) 682-8383 


PauL D. RISHER 
Additional Defendant on Counterclaims 
Appellant-Cross-A ppellee Pro Se 
200 Park Avenue 
New York, New York 10017 
(212) 687-6474 
SHAW & STEDINA 
Attorneys for Additional Defendants on 
Counterclaims-A ppellants-Cross- 
Appellees Robert Muh and 
Charles Sloane 
350 Madison Avenue 
New York, New York 10017 
(212) 682-2233 


545 Fifth Avenue 
New York, New York 10017 


and 


GOLD, FARRELL & MARKS 
Attorneys for Additional Defendant on 
Counterclaims-A ppellant-Cross- 
Appellee Fred Kayne 
595 Madison Avenue 
New York, New York 10022 
(212) 935-9200 


OsMonND K. FRAENKEL 
Attorney for Additional Defendants on 
Counterclaims-A ppellants-Cross- 
Appellees Newburger, Loeb & Co., 
Andrew M. Newburger, Robert L. 
Newburger, Robert L. Stern, Richard 
D. Stern, Walter D. Stern and Robert 
L. Stern, as Executors under the Last 
Will and Testament of Leo Stern, 
deceased; and Sanford Roggenburg 
120 Broadway 
New York, New York 10005 
(212) 349-4141 


-AWRENCE BERKOWITZ 
Additional Defendant on Counterclaims- 
Cross-Appellee Pro Se 
10612 Ohio Avenue 
Los Angeles, California 90024 


Ropert S. PERSKY 
Additional Defendant on Counterclaims- 
Appellant-Cross-A ppellee Pro Se 
§21 Fifth Avenue 
New York, New York 10017 


PAGINATION AS IN ORIGINAL COPY 


TRIAL TRANSCRIPT 


6 VOLUMES 


TRIAL TRANSCRIPT 


Testimony, June 16 - August l, 1975 


1. Opening Statement by 
Norman Roy Grutman ..ccccccccccece 


2. Robert L. Newburger 


a; DiVEct SCaMINAtLON: ss csiccisces 
jn C¥OSS GHOMENBELON: 4 6.66008 8408 


» 2 


81 


David W. Buckley 


a. Direct ecamination. sssscscssc A 134 
b. CYOSS GKAMLRAECLON «c ckciesscc A 250 
4. James V. Ryan 
a. Direct examination ..«sccsess A 371 
3b; CrOSS GHAMENAELON «..ccécccces A 396 
e. Redirect examination ........ A 410 
a. Recross examination ......... A 410 
e. Redirect examination ........ A 414 
5. David W. Buckley, cont'd. 
a. CYOSS GROEMINECLON cdccwiascuce A 417 
B. Redirect examination ........ A 520 
Cc. Recross exemination ......... A 542 
6. David Marcus 
a. DASOSe GMEMINECION soci cudccic A 546 
Bi CLOGS GRAMERESION ccccccacees A 597 
7. Kenneth J. Bialkin 
a. DisGSk OROMIMESLON gj cidcdes A 633 


Bb: Crose examination ...scceccece 


Robert D. Steefel 


a. Direct examination .......... 
j > We Cross examination 


Colloguy with the court ree ee ore 


Charles R. Jordon 


a. Direct examination 


David Marcus, cont'd. 

a. Cross examination, 

Be Redirect examination -tebenes 
e. Recross examination benstbbewe 
Charles R. Jordon, cont'd 


Direct examination, cont'd .. 


eeoeeeeeeeeeneeee 


Mary Smith Buckley 


i as Direct examination ee elelee ais 
| ~ Cross examination ead aila lay way 


Lawrence J. Berkowitz 
Direct examination POPE TER ae Anam 
Cross examination Se aleee Cabin ys 
Redirect examination 
Recross examination 


Robert S. Persky 


Direct examination 
b. Cross examination eioenn es 


Redirect examination ..ccceccececs 
Recross examination ...ccccccees 


H. Fitzgerald 


a. DiPOct OxamMination ceseccsccees 

b. CrVOSS EOXaMiNAtiION weccsecerve dee | a So 
c 

a 


Redirect examination ..cccceecse A 1443 
Recross examination ....-..- 


Colloquy with the Court .....seeseee 
Saul Berkowitz 


@. Divect EXAMINATION .rcccceccsese 
b. Cross examination ..cscceceseces A 1481 


19. Richard Miles 


a. Direct examination ..ccccccceces A 1484 
b. Crosse examination ....6s<-> Sease A LOLS 
e. Redirect examination ...-..c.--- A 1531 
20. Colloquy with the Court .......css6. A 1533 


21. Leo Stern, January 7 and 13, 1972 
DepOSition .cccvsccscccoscecvessssee A 1933 


22. Colloquy with the Court ....-eeseees A iS9k 
23. Arthur C. Silverman 
Direct examination ..ccccscseces A 155la 


24. Alan Paul Brout 


a. Diveck examination .cccccecsecs A 1687 
jo Cross examination ..cccccsscce o BR 2IG6 
Cc. Redirect examination .......-.. A 1730 
a Recross examination ...... A 


PAGE 


25. Arthur C. Silverman, cont'd 


a. Direct examination, cont'd ... A 1737 
Bb. CEOSS GHEMLHEATION scdicccecenes A 1766 
C. Redirect examination .....c.ee- A 1960 
46. Collogquy with the Court ..cescosees A 1981 
27. Avthur C. Silverman, cont'd 
a. Redirect examination, cont'd . A 1990 
5B. Recross examination ...ccccees A 1998 
28. Richard D. Stern, January 24, 1974 
DOPOSLCION 2. cectcecccuessveseseses A 2027 
29. Aixala Daposition ..ccccccccccscecs A 2032 
30. Colloguy with the Court ...ssseesss A 2048 
31. Aixala Deposition cont'd ..cccccers A 2053 
32. Herbert F. Roth 
ae Direct OXOMINAELON .cccccscees A 2062 
b. Cross examination ....... cceee A 2070 
Cc. Redirect examination ......... A 2072. 
a. Recross examination .........- A 2083 
33. Aixala Deposition ..ccceccccccceses A 2084 
34. Coltoguy with the Court ..ccseseees A 2091 
35. Howard P. Burak 
a. Direct examination .<ccccceces A 2092 
D. CLOGS OG2UOMLHACION cicecdaaseuae A Z2ioo 
@. Redirect examination .cscocess A 2198 
36. Colloquy with the Court ..ccccceses A 2206 


Michael A. Bamberger, May 1974 
DEPOSLELON nc ceccesseecccsewesececs A 


Stuart Rafkind 


a. Bivece GxXaAMLMAtION 6 oss a cee s0 A 

b. Cross examination .........-6- A 2263 

o. Redirect examination ....s..6.-6 A 2285 

ad. Recross examination .....eecee A 2290 
39. Charles Gross 

a. Direct Examination .....646. 4.6 A 2292 

b. CrOSS GXSMINALION woos kee ee ws A 2407 

CG. Redirect examination ........ A 2526 

da. Recross examination .....«ee. A 2541 
40. Irving S. Lauterbach 

a. Direct Examination 2... scecs A 2542 

Joye Cross GMAMINAECION: «ss cccaces A 2553 
41. Charles Gross , cont'd 

a. CROSS GXMAMLFAELON 1. cence cess A 2565 

b. Recross examination ...s.sc««s A 2567 
42. Lawrence J. Berkowitz, Dec. 22, 1971 

Deposition eeeseee@eeeseeevee#e7neee@eeneeeee#ee#e# A 2568 
43. Robert Muh January 21, 1972 

Deposition @eee0eevnve#csc6eeee2e#n#ee9#s#s##e#e#eee# e A 257' 
44. Kayne January 29, 1974 

Deposition eeoeoet@eoeveeeenwneeeeoeeeeeeeeee A 2593 


45. Paul Risher July 5, 1972 
Affidavit @eeoeoesdeeeoe#weeeoevaeeweeneetstee ee A 2614 


46. Andrew Newburger June 8, 1972 
DEPOSLEION ..cccrsenccs covccvcess A 2618 


Colloquy with the Court ...... 


49. 


20. 


SL. 


52. 


53. 


54. 


Angel M. Aixala 


a. Direct examination 06 eee A 
b. ClOSe GXAINACIOn ee 
Cc. Recirect examination 166606004565 oA 


a. RECTOSS Examination’ oi. nck ee ce cw 
Paul D. Risher 

a. Direct examination ....... ieee lelaiea A 
Coliecuy with the Court 2.0 cele le ok 
Paul D. Risher, cont'd. 

a. Direct examination (cont'd) .....A 
b CEOSS GOSAMINSCLOM . cowie be ecescccuk 
a. Redirect examination .......ce0..A 
a. RECEOSS GXAMINGCION «2. ccececccs cA 
Donal. Snide~ 

a. Direct GHOMInBtL Ge 62. kk keds oc ck 
b. CYOMS Gem TOCION bo ck ecek es ook 
Cis Redirect examination ...ecsseceoecek 


Alan M. Gelb 


a. Direct examination  .iceoe eel eae lk 
joj CVOES GHAMIUR CLOT. oid vines ca bole eae 


Robert Muh 


a 
b 
¢ 
d. 
e 
£ 
g 


Direct examination ok ce ac ee ak 
CEGQOS GHAMINSCLON 6 oboe a ebb oe belek 
Redirect examination ....0<0eeeesA 
RECTOSS QGHOMINACICN 6 eiecaacsccncud 
ReGirect examination .....ce.ee0e08 
RECTORS GXOMLNAtioOnN ....cec eases sh 
Redirect Gxemination ..csccecescok 


e 


2692 
2709 
2723 
2726 


2728 


2738 


2745 
2865 
3052 
3095 


3104 
Ce eONE 
3206 


3215 
3236 


3254 
3298 
3375 
3390 
3396 
3399 
3400 


$5. 


$6. 


oT 


58. 


59. 


60. 


61. 


PAGE 


Fred Kayne 


a. Direct examination ...e6cecewnseeh 
B. Crosa examination «..rccesecceseeeh 
e. Redirect examination .........22-.A 
a. Recross examination .....cecscceeeA 


Albert Dworkin 


a. Direct examination 66.66). 6\ele esas. 6 A 
jou CYOSS GHAMLNACION ..sicsccceceae ck 
A 


rou Redirect examination ........ Beale 
Charles S. Sloane 

a. Continued direct examintation ue 
b. Ceees EXEMINACIOCN Lo. ce cksececen sah 
Cc. Redirect examination ....c.2cceee-A 
Colloquy with the Court ...........2..A 
Edmund M. Rubin 


a. Mivect @tAamMIiNALION 1. ccc cece cee se oh 
Bb. Cross GEXamMination ....cccsceseeech 


Colloquy with the Court .......2....+..A 


Edmund M. Rubin, cont'd. 
a. Croge examination ....ccseesecces sh 
b. Redirect examination ..ccccsesisoch 


CGC. Recross emamination ....scecessech 


3403 
S33 
3660 
3663 


3675 
3687 
3697 


3702 
a749 
3750 


3750 


3763 
3814 


3838 


3845 
3857 
3864 


62. 


63. 


64. 


G5. 


66. 


67. 


68. 


69. 


7. 


PAGE 


Michael A. Bamberger 


DLFOce GXAMINACLON «oc cicc ccs se otk 
CrOSS GHORINACLON cece s ecu wence eae 
RECFOSS EXAMINATION 1.626 ccccccccen 
Redirect examination ...sscccecese 


Robert F. Therese 


Direct examination ..... Wola a nals sie eek 


a. 

joy CYOSS EGXMSMENATLEON | oo ee oie iels es ole ccc A 
Cc. Redirect examination ..605 6c 6 cA 
da. Recross examination ....-.ccceeesA 
Colloquy with the Court ..... pie ela se oe 
Leo Stern, January 7, 1972, 

deposition eoe##ee#e# LEST Snellen AM NIE WUING es eaROP REIS Raa ee = 


Robert &. Stern, Juiy 20, 1972, 
GOpOsi tion. . cc cscccaccccvvccccscescsesech 


Estill Alvey 


a. 
b. 
Cc. 


Direct) examination) s/s cs ce cic ecie coe 
CYOSS GEAMIDATLON saicencececcancch 
Redirect examination ......cee-ee.A 


Robert. .L. Stern, July 20, 1972, 
deposition (cont'd...) ...ccscccccceeeeeA 


Richard Stern, January 24, 1974, 
GOPOSLELON ..ccscesecsescdsvesossencs oh 


Collequy with the Court ...ssesseceoesA 


4167 


4177 


Richard Stern, January 24, 1974, 
deposition (cont'd...) ..ccccovcccsces ~-A 4181 


William J. Ragusin 


DIEGO GKAMIASCION 66 ccc cccsesss 

Bs CYOGBS GRBMIFACION «sci cscnnvcacch ©2220 
C. Redirect examination ......22..2.2.A 4253 
Recross examination 


gesa ce ceeds eee 


Colloauy With the Court ..c..ccsccs ane 
David Abrams 
a. Direct examination - 2. .662656< sc s A 4279 
Bz Crosa examination ....csccsceesceeeB 4296 
ee Becdirect G£OmiMAtION coc cee des ee c A 4346 
a. Recross examination ........2...--A 4349 
e. Further redirect examination ....A 4360 


75. Mabel Bleich 


a. Direct examination ... ss cssesess cK 4364 
B. Cross Gtaminstion ...cecsccseeceeh $417 


76. Paul D. Risher (cont'd.) 


a. Direct examination . ....sccsncscch 4429 
b. Cross examination .......ccceeeeeA 4432 


77. Colleguy with the Court ...... aececsesh 4433 
78. Lester Esterman 


a. Direct examination ....scccsccossh 4473 
D. Cross examination 


pee eee cee ees sh 


79. Charles H. Gross (Cont'd.) 


Further direct examination 
Cross examination ... 
Redirect examination 


F. Settel 


DivOce GHAMIMACION .<kccccccsscs 
Cross examination ... 

Recross examination 

Redirect examination ............A 


» COLioguy With fhe Court . <scscesuesscsA 


to 


10 


1] 


13 


14 


18 


ag 


R 


JQ jw 1 
NEWBURGER, LOEB & COMPAN 
VS. 


CHARLES GROSS, MABEL BLEICH and 
GROSS & COMPANY 


and 


NEWBURGER, LOEB & COMPANY 


Trial Resumed 


Ji Civ. 68 


{In open court - jury present) 


ROBE RT D . Ss Ts 


} 


as a Witness, being first duly sworn, t 


as follows: 


THE COURT: 


E 


f 


on behalf of yourself and Mr. Shaw? 


Good morning. 


r 
au 


g 


MR. SHAW: No, your Honor. 
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i) 
Yn 
ct 
R- 


I take it you are examining 


in fact 1 


believe at the end of yesterday's session I placed an 


objection on the record to this type of interruption o 


the churning matter. 


Hh 


I object to proceeding in this fashion. 


Do you remembar at the end of vesterday's 


20 


21 


qjw 3 Steefel - direct 


rather taken up. I have especially agreed with counsel 


that I would make myself available this morning. 


THE COURT: Let's go. 


DIRECT EXAMINATION 


BY MR. GRUTMAN: 


Q Are you an attorney by occupation? 
A Yes, I am. 
Q For what length of time have you been admitted | 


to practice law in the State of New York? 


A Fifty years. 


Q Are you presently affiliated in active 


practice with any law firm? 


A I am senior partner of the firm of Strooch & 
Lavan. 

Q How large is the Strooch & Lavan iaw firm? 

A The number of lawyers including partners 


and associates is in excess of eighty. 


Q Were you affiliated with that, law firm as: a 


partner in the year 1970? 


A I was. 


Q For what length of time have you been affiliated 


with your present firm? 


A Since I got out of law school fifty years 
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Steefel - direct 


Q Would you give us an outline of the salient 


points of your past academic and professional career 


Since law school? 


A Well, I have been a member of the Bar Associatio 


of New York and a member of the Thru-State Committee. I 
have been on the Mayor's Task Force for Better Children. 
I was.on the Oraftt: Board during World War Il. I have 
been active in charitable affairs. I was general counsel 
of the Federation of Jewish Philanthropists for five vears. 
I have been a trustee of the Montefiore Hospital 
for forty-five years. I am its executive vice-president. 

I am a fellow of Brandeis University and 
without going into all this business I am connected with 
guite a good many charitable institutions. 

Q Mr. Steefel, is there a particular area of 
the practice of the law with which you have been most 
closely affiliated? 

A Real Estate. 

Q Besides real estate do you also have any 
expertise in commercial or business transactions? 

A I have been active in all kinds of business 
transactions during my whole career. 

Q In the course of the half century that you 


have been at the Bar, prior to the year 1970, did you have 


qjw 5 


A 

Q 

A 
experience i 
one. 

Q 
kinds of bus 


A 


Q 


any experience with brokerage 


Steefel - direct 
houses? 
Occasionally, not frequently. 

Did you have experience in liguidation problems? 
I must say that I do not recall having had 


n liquidating a brokerage firm before this 


Did you have other experience with other 


inesses involving liquication problems? 


Yes. 


Over the fifty years that you have been at 


the Bar have you had occasion from time to time to deal 


with various facets and aspects of partnership problems? 


A 


Q 


Continuous. 


Would you say that that was something with 


which you had a close familiarity before 1970, sir? 


A 


Q 


become invo 


of a broker 


A 


Q 


Yes. 

In the year 1970 did you and your law firm 
lved in the legal problems of an enterprise 
age house called Newburger, Loeb & Company? 

Yes. 


Who were the clients which Strooch & Lavan 


represented in that affairs? 


A 


The estate of Morris Newburger who was a 


deceased general partner. In fact, he was during his 
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qjw 6 Steefel - direct i 
lifetime the principal partner. 

Q Is that what is called the lead partner? 

A He was the lead partner before his death. 

Q At the time that you came into the Newburger, 


Loeb problem what was the status of the estate of Morris 


Newburger as related to Newburger, Loeb & Company among 


the categories of general partner, limited pa-tner or sub- 


ordinated lender? 

A Prior to his death he was general partner 
and if I recall the agreement correctly pursuant to the 
terms of the agreement upon his death his estate became 


a limited partner. I am going now by my memory. 


Q Do you recollect what the amount of the capital 


standing of the credit of the estate of Morris Newburger 


was in the Newburger, Loeb & Company at the time -- 


A tT don't recall but ZI know it was substantial. 


Q Do you recollect whether there was any 
limited partner or general partner which had a larger 
interest than the estate of Morris Newburger deceased? 

A My best memory is that he had the largest 
interest. 

Q Do you recollect what the circumstances were 
of Newburger, Loeb at the time your firm was retained in 


this problem? 


i 


Steefel - 
I do remember it. 
Q Would you tell us what you recall? 
A I remember being called by some members of 
the firm saying that they were on the brink of being 
suspended by the stock exchange because their reserve 
had shrunk: up to the point where it did not meet the 
requirements of the New York Stock Exchange and they asked 
to consult with me to see what if anything could be done 
about it. I went to see an official of the New York 
Stock Exchange. 
THE COURT: I think you answered the question, 
lr. Steefel. You were asked what was the condition. 
Q Faced with imminent suspension by the stock 


exchange -~ 


THE COURT: You don't need to rr eat the 

answer. 
Q What did you do when you acquainted yourself 

with the problem as it faced Newburger, Loeb? 

THE COURT: I think this should be restricted 
to the events of February 11th. 

MR. GRUTMAN: There is a great deal more 
that has to do with good faith than just February 11th. 
It has to do with Mr. Gross’ activity and the negotiations 


that went on and how the agreement came in to existence 
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THE COURT: I don't want to get into every 


2 


conversation with the people in the stock exchange and 
phone calls with this one and that one. 

MR. GRUTMAN: I propose to finish with this 
witness in thirty minutes. 

MR. MANDEL: I wish to make it clear that to 
the extent that Mx. Grutman goes over any history leading 
up to the night of February Lith I am perfectly content 
for him to do so. I am going to reserve the right to 
cross examine fully on the same matters and I think they 
are important too. This is. not going to be a quick 
brush-over by Mr. Grutman, your Honor. 

THE COURT: I don't want any comments of this 
kind. I thought I was becoming increasingly clear as the 
days progressed. I also do not want to open up areas of 
inquiry just because counsel want to go over that ground. 

I want areas of inquiry relevant to the issus 
in this complaint and we are into the second week of trial. 
Counsel may want areas opened up but I will permit them 


only to the extent that they are relevant and bear on the 


Please be guided accordingly. 


Q Mx. Steefel, did you meet with someone at the 


qjw 3 


A 


Q 


financial sta 


Q 


A 
Q 

of Newburger, 
A 


Q 


representatives of tie general partners, limited partners 


and subordinated lenders? 


A 


Q 


A 


Q 


not there wa 


organize Newburger, Loeb? 


A 


Q 


into Newburg 


stock exchange, 
Yes. 


Thereafter did you acquire copies of the 


Steefel - direct yO | 


yes or no? 


tements of the position of Newburger, Loeb? 


Yes. 


Did you examine those financial statements? 

Yes. 

What was your view as to the financial viability 
Loeb at that time? 

Doubtful. 


Thereaf er were there meetings convened of 


Yes. 

Were there a number of these such meetings? 
Yes. 

Were people represented by counsel? 

Yes. 


Do you recollect, Mr. Steefel whether or 


s any consideration given to a pian to re~ 


Yes. 


Was there a proposal to induce .2w capital 


er, Loeb? 


qje 10 Steefel - direct ae 
A Yes. 
fe) How much was the new capital to be? 
A My best recollection is $1 million but I am 


not sure. 
Q In the proposed reorganization, Mr. Steefel, 
was the entity to remain a partnership or become some other 


lega form? 


A It was to become a corporation, as I recall. 
Q At these various meetings do you recollect 


whether or not the position of Charles Gross, a withdrawn 
general partner, and two withdrawn limited partners, Mable 
Bleich -- 
THE COURT: I sustain the objection on the 
grounds it is leading. 
MR. MANDEL: It is alse inaccurate. 
MR. GRUTMAN: Very well, your Honor. i am 
trying to move along. 
Q Was the interest of Mr. Gross represented at 
these meetings? 
A On one or two occasions, I believe, but not 
at most of them. 
Q In the course of the discussions did some 
format emerge which was satisfactory to the eoae le who 


pa ticipated in these negotiations? 


Z 


22 
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Steefel - direct 


A Yes, a contract was entered into. 


THE COURT: Sustained. 


MR. MANDEL: I object. 


THE COURT: I saw you rise. Sustained. 


Q Did you have any discussions with Mr. Gross? 


A On one or two or three occasions. 


Q What did you say to him and what did he say 


to you? 


A I would have to test my memory on this. 


My recollection is that he was speaking for his sister and 


another lady who had been limited partners of the firm 


who had withdrawn as limited partners and who demanded their 


money and demanded it to be paid forthwith and if they 
Gemanded payment of that money the reorganization plan 


could not go through because there was no money available 


to pay them and my recollection is that I urged Mr. Gross 


on behalf of his sister who I think was in Hawaii or some 
place, to persuade her and the other lady to extend 


other 


the time of payment of their claims so as to facilitate 


the reorganization. 


Q Do you recollect anything else? 
A I do not think so. 
Q Do you recollect, Mr. Steefel, whether 


there was any discussion about litigation or any mention 


Steefel - direct 


Yes, I think I have some recollection and it 
difficult for me to tie it together but Isaid 
to Mr. Gross that he asserted that he had certain claims 
against Newburger, Loeb and I told him that I had 
been informed by some of the partners of Newburger, Loeb 
that they had extensive claims against him and that if this 
matter was not settled and disposed of they would become 
involved in very extensive litigation over the years and 
I thought it advisable tnat there various disagreements 
be settled and the whole matter put on a sound business 
basis. 
Did you try to facilitate that objective? 
Yes. 


Q In the course of the conversation about the 


claims that existed you say various partners of Newburger, 


Loeb had told you of claims against Mr. Gross, is that 
CcOrrect? 

A Yes. 

Q Could you tell us the names of who these 
partners in Newburger, Loeb & Company were who had informed 
you of the existence of their claims against Mr. Gross? 

A Well, I have got to tell you that I cannot 


Say this with definiteness. I know that since I was talking 
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very extensively with Robert Newburger and to some extent 


with Andrew Newburger, his brother, my best recollection 


is that it was with them but I would not want to swear to 


it that it was. 


Q Who it was,Robert Newburger or Andrew Newburger 


or some other partner in the firm, I ask you whether it 


was such a person? 


A It was one or the other of the partners of 


Newburger, Loeb. 


Q Was it anybody from Finley, Kumble who said 


/ 


that to you? 


A No, 


Q In the negotiations was a committee of lawyers 


appointed to represent the limited partners? 


A Yes. 
Q Who were those lawyers? 
A There was myself, there «as Mr. Reichenthaul 


and there was a third gentlemen whose name tT don't recall. 


Q Was it Mr. Ronald Itzler of Balon, Stohl & 
Itzler? 

A t don't think so. 

Q Was it Daniel Eisenberg? 

A Yes, I believe it was. 


Did each of those peopie, yourself on behalf 


qjw i4 Steefel - direct 
of the estate of Morris Newburger, Mr. Richenthal on 
behalf of somebody else and Mr. Eisenberg on behalf of 
somebody else represent people who were actually interested 
in the affairs of Newburger, Loeb financially? 
Yes. 
Q Were there meetings in which this committee 
of three lawyers representing the limited partners met 
with representatives of the subordinated lenders and repre- 
sentatives of the general partners? 
Yes. 
Q When went on briefly or in a descriptive 
overall way during the course of those meetings? 
A May I suggest that going througn all of this 
would be a waste of time -- 


MR. MANDEL: Liam not objecting. The control 


of the scope of this examination is in the hands of 


your Honor. I am not objecting but going on record 
that I am respecting your Honor's request with regard 
to the scope of the examination. 

MR. GRUTMAN: What is he doing if he is not 
objecting? 

MR, MANDEL: We are going into matters which 
I will have to go into too. If it is to be curtailed I 


think 1£ i8 up to your Honer. 


| 
| 
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THE COURT: You gentlemen put a burden upon 


me that is partially yours. I will ask you, Mr. Grutman, 
under what heading of any 


is relevant? 


MR. GRUTMAN: This testimony from this 


witness is intended to establish -- 

THE COURT: Tell me. 

MR. GRUTMAN: The absence of a conspiracy, 
the openness and candor with which these negotiations 
were conducted and the good faith of the Finley, Kumble 
law firm. 

THE COURT: Where is the conspiracy? 

MR. GRUTMAN: The second counterclaim 
asserted on behalf of Gross, Bleich and Donohue by Mr. 
Mandel and I believe also the fourth counterclaim in the 


amended answer. 


I am referring specifically to Paragraph 


64. 

THE COURT: I am looking at this. 

MR. GRUTMAN: The fourth counterclaim, your 
Honor. 

MR. MANDEL: Can we approach the side bar, 


your Honor? 


THE COURT: Let me read this first. 
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MR. GRUTMAN: May I approach the witness? 
He is beckoning to me. 
THE) COURT?) YOU) may. 
I will permit this testimony. 
Q Over what length of time did the discussions 
go on hefore the night of February 11th? 
A Months. 
Q And over this period of time were there a 


7 


number of meetings? 


A Yes. 

Q Were they what are called arm's length meetings?!) 
A Yes. 

Q Everybody represented by counsel? | 
A Yes. 

Q Were there drafts of various memoranda and 


proposals circulated among counsel? 

A I believe so. 

Q Were there efforts made in the course of 
these meetings over the months that the negotiations went 
on to involve Mr. Gross and his claims in the meetings? 

A There were, as I say, on one, two or three 
occasions. 

Q What were you trying to accomplish in the 


meetings? 


| 
| 
i 
1 
' 


. @ & 
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Q 


A 


survive. 


Q 


Fe.ruary llth. 
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Steefel 


All the meetings which went on prior to 


To reorganize Newburger, Loeb so it could 


If the reorganization had not taken place, 


Mr. Steefel, do you have an opinion as to what would 


have happened to Newburger, Loeb? 


A 


Q 


Newburger, 


A 


yesterday. 


was. 


question and 


would close it down. 


general partners? 


Wie were informed by the stock exchange they 


.nd if the stock exchange had closed down 


Loeb would there have been any money for the 


No. 


MR. MANDEL: I object to that. 

MR. GRUTMAN: We had this from Mr. Bialkin 
THE COURT: This is what his i: formation 
MR. MANDEL: From where, from what? 

MR. GRUTMAN: Financial statements. 

THE COURT: There was no objection to the 
his answer was responsive to the question. 
MR. MANDEL: I didn't have time to get up. 
THE COURT: Let us hear the question back. 
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(Question read) 
That question and answer I 
think have no foundation. 
THE COURT: The last one? 
MANDEL: Yes. 
COURT: I will allow you to cross examine 


on ‘that. 


Q If the stock exchange had closed down Newburger, 


| 
| 
| 
| 
| 


Loeb would there have been any mone the limited 
partners in your opinion, Mr. 
Same objection, 
This is a question in his 
opinion? 
MR. MANDEL: Yes. 
THE COURT: Overruled. 
I think it is problematical. I don't think 
THE COURT: That is the answer. 

Q How about the position of the subordinated 
lenders, do you have an opinion as to what would have 
happened to their claims in the event of the stock exchange 
closing down Newburger, Loeb? 

A I am not certain. 


On the night of February llth was there what 


we lawyers call a closing which took place at the offices of 


qjw 19 


Finley, 


o. 


A 


Q 


A 


Q 


A 


Q 


A 


fe) 


A 


Q 


A 


which ones. 


Q 


———— 


Kumble? 


behalf of your client? 


whom we referred to attended on behalf of the limited 


partners and general. 


teefel - direct 


Yes. 


Did you attend at that closing in person on 


Yes. 


At that closing were there representatives -- 


On behalf of my client and the three lawyers 


That is Mr. Eisenberg and Mr. Richenthaul? 


Yes. 


Were there lawyers there on behalf of 


general partners? 


Yves. 
And were general partners present? 


There were some there present, 


I don't recall 


Do you recollect approximately how many differen 


interests were there and represented by counsel? 


A 


by counsel. 


Q 


A 


I think all the interests were there represented 


Does the number 17 lawyers and law firms ring 


a bell in your mind? 


No, but I know it was a large number. 
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Q Up to the night of February lith of the 


various people who had been involved in these negotiations 


with the exception of Mr. Charles Gross who was a withdrawn 


PaArine.., 
THE COURT: Strike that question and start 
again. There is no foundation. 


Q At 


ct 
s 
9 


fer agreement presented for signature? 
A Yes. 
@) Did al’ 2f the general partners sign the 


transfer agreement? 


A To the hest of my recollection, yes. 
Q With the exception of Mr. Gross' sister, 


closing on February llth was the trans~ 


Miss Donoghue, who was in Australia, and Miss Bleich, did 


all the other limited partners sign the transfer agreement? 


A To the best of my recollection all of the 
limited partners signed the transfer agreement. 

Q Weren't Miss Bleich and -- 

TRE COURT: He answered that. 

Q At the time of the transfer agreement did 
any limited partner, to your knowledge, not sign the 
transfer agreement? 

A To the hest of my knowledge there was no 
limited partner who did not sign the transfer agreement. 


, 
. 
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a Q To the best of your knowledge what was 


that 


3 || status of Bleich and Miss Donoghue at the time 


er agreement was siqned? 


i A he information that I had received was that 


an 


Bleich and Donoghue had withdrawn as limited partners 


7 and claimed to be creditors. 


Did the subordinated lenders sign 


agreement? 


their behalf 


Had you seen the draft of the transfer 


agreement prior to the closing date of February 11th? 
16 A Yes. 
| 
sae Q Did you know whether or not it was contemplated 
\| 
} 
. . . } 
18) i that an opinion would be delivered by the firm of Rosenman 
i . 
| 2 ‘ . . 
19 | Colin Kave Petschek Freund acting as special counsel in 
2 behalf of the partnership? 
21 | A Yes. 
22 || Q Had you been in touch with them before the 
| . : 
3 || closing itself? : | 
| 
| 
| 
ya A Yes, 
| 
| 
P ° ‘ . c 
25 | Q Prior to the closing, Mr. Steefel, had you 
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9 Aa 6UONe ‘a he lawvers r San 7 Ll nh limited nHartne > } 
“ as one of tne sawyers representinc a the Limited partners 


3 || been advised that the Rosenman firm -- 
q THE COURT: Let's not have leading piease. 
i} | 
i 
5 | MR. GRUTMAN: This will not be a leading 
i 
| 
6 || questior 
, a Q Had you been advised of what the position 
\} 
5 of the Rosenman firm would be concerning the giving of 
| 
: | the opinion letter? | 
10 | MR. GRUTMAN: Is that leading? 
i 
it 4 THE COURT: No, it's pretty close to it but 
i 
12 
- || not quite. 
1 | 
is | Go ahead. | 
| 
4 | Had you been advised of what their position 
- \| | 
i 4 would be, Mr. Steefei? 
a a . 
16 || THE WITNESS: Mr. Max Freund, a partner of | 
\| | 
o i ‘ os : “ ° 3 
17 || that firm had, to tne best of my recollection, stated 
H ‘ ; 
18 || sometime shortly before the meeting that he was golng to 
Hi 4 
H 
19 || give the opinion in question. 
| 
| Q That was before the meeting took r°-ce on 


| 
! 
i | 
ya | February llth? | 
|) 
2 | A Yes. 
1} 
i 
3 | Q On the night of Fehruary llth when the actual 


2 


| meeting or closing took place was Mr. Freund in attendance? 


A No. | 
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Q In his sted or place was some other partner 


from the Rosenman firm appearing on behalf of the part 


ship? 


rN There was a young man there and I haven't 
any idea whether he was a partner or not: If got the 


impression he was not a partner but I am not sure. 


Q Whether partner or not was his name Paul 
Burak? 

A tT @on't recall. 

@) This Mr. Freund to whom you refer, is he a 


senior lawyer? 


A He is a senior partner of the firm. 
(9) Approximately how old is Mr. Freund? 
A Today? 

Q Tr 3n. 


TEE COURT: Let's have today ard we will 
do she subtracting. 
THUR WITNESS: Ir his young 60's. 
Q You had known him hefore this particular 
transaction? 
A For many years. 


Q You had conversations before this transaction 


prior to the closing? 


A Yes. 
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nh G5 


Q How Short a tine before the closing had Mr. 


Freund told you that he would deliver the opinion on 


behalf of the partnership?’ 


A i don! t recall. 

Q Was it a matter of days? 

A ol es Sila 

Q Had Mr. Freund ever told you that he or his 
firm would do otherwise than what you just said? 

THE COMI We are getting into the leading 

here again. 

Q What time did the closing start, the formality 
of the Finley, Kumble office on February llth? 

A AS I recall it was) an all-day attair and it 
went on late into the night, as I remember. 

Q What time did you arrive on the premises of 
Finley, Kumble? 

A Piden't recall. LT think it was inthe morning. 

Q Do you recollect at sometime or other this 


young lawyer, Mr. Bdrak advising that his firm wou? 1 not 


turnish the opinion letter? 


THE COURT: Please, Mr. Grutman -- 


MR. GRUTMAN: Is there any dispute about it? 


THE COURT: I want to hear from this witness. 


I d@n't want your testimony. I Want the witness to testify. 


734 


Od 
; qjw 25 Steefel - direct 
2 He was there not you. Why don't ved aay him whether this ' 
3 young lawyer whose name he does not know, it is not Mr. 
4 Burak as far as you are concerned. it's somebody he does 


not know, that is something you injected into the question, 


ycu don't know his name. 


THE WITNESS: I do not know the name. 
8 THE COURT: You are there and there is a 
9 young lawyer and does he say anything about an opinion 
10 recta, 2 What does he say? 
ll THE WITNESS: He was asked whether he was 
12 furnishing the opinion letter which had been required as 
13 part of the contract. He said that he was not furnishing 
, 14 | the opinion letter. 
16 THE COURT: Did he say anything else? 
16 THE WITNESS: He was pressed on the subject 
VW | and I think I or somebody asked him where is Mr. Max Freund, 
18 | why .is he not here. The answer was he was not available 
19 to come nor was he available on the telephone. He said 
20 that he himself was not able to furnish the opinion letter. 
21 It wasn't quite clear to me whether he meant 
a by that that he was not authorized or whether he was not 
_ 2 qualified to do so. 
Q About what time of the day did Mr. Burak make 
this disclosure’to you and the others present? 
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qjw 26 teefel - direct HOS 
THE COURT: This young Man. 

Q This young man whose name you don't know but 
who was from the Rosenman firm. 

A It was well into the meeting. 

Q Prior to that time that he made the disclosure 
had there been any mention or reference of what his 
position would be on the opinion letter? 

A No. 

Q When this young man stated what he did say 
concerning the opinion letter what happened next? 

A I and the other attorneys representing the 
limited partners said that we cannot close this trans- 
action unless there is an opinion letter as to the validity 
of this transfer. 

Q After you made that statement what is the 
next thing that happened about an opinion letter? 

A Someone, and I cannot remember who, asked 
Mr. Persky whether he was prepared to give an opinion 
letter and it was pointed out that since he represented 
one of the parties it might not be appropriate for him 
to give an opinion letter. 

It was then discussed among all the lawyers 
present whether or not we could appoint, all of the lawyers 


together could appoint Mr. Persky as special counsel to 
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consider the 


Steefel - direct 


facts and circumstances as to whether or 


not an opinion was appropriate and it was decided i» all 


the lawyers present that it was appropriate for Mr. Persky 


to act independently of his relationship as counsel for 


the transferee and act solely in his own individual 


capacity and 


give some study to the opinion and see whether 


he could prepare an opinion in accordance with what had 


bee: required by the contract. 


9 
Persky to do 


A 


else? 


Did ail of the lawyers present ask Mr. 
tnat? 

Yes. 

Did Mr. Pexsky then withdraw -- 

MR. MANDEL: Objection. 

What did Mr. Persky do? 

Mr. Persky prepared an opinion letter. 


Did he do that in your presence or somewhere 


No, *e did it in some other room. 

Do you recollect whether -- 

THE COURT: Mr. Mandel? 

MR. MANDBL: I am standing so I can object. 


THE COURT: You have done very well before 


by risiny out of yerr chair. That is all you have to do 


and preferably ani ouncing that you are objecting but I see 
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qjw 28 Steefel - direct 
you rising and your knees register an objecticn. ‘o ahead. 
Q Do you recollect whether Mr. Persky drafted 
an opinion letter in the presence of all these other 
counsel who had asked him to do so? 
A My recollection is that it 41s drafted in 
another room. 
9) Did Mr. Persky have with hin at the closing 


another lawver from the Finley, Kumble f1 -m? 


A I do not remember. 

Q Does the name Michael Bamberger sound familiar 
to you? 

A Yes. 

Q Do you recall whether or not Mis.ael Bamberger-- 

A I remember him. 

Q You remember Mr. Bamberger accompanyiny Mr. 


Persky when he left to draft the opinion letter? 

A i do not. 

2 How long a time did it take befcre Mr. Persky 
returned to the room where all the other lawyers were? 

A lt was not a long time. £ would not venture 
to sav but it was not a long time, maybe a half hour. 
7 really don't recall. 

Q When Mr. Persky returned did he have anything 


with p*q? 


OUT EAN Di pT CORT Abo y Fe ig ete 
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A 


Q 
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A 


it was a 


8) 


how many 
| A 
| 0 
| 
| with and 
| - 
| Q 
| what was 
| . 
| 


Q 
the phra 


A 


preliminary draft I don't remember. 


the attorneys present. 


Steefel - direct 
Yes, he had a signed opinion letter. 
Was it in final or draft form? 


I remember seeing it in final form. Whether 


When Mr. Persky returned with the drartt 
copies did he have? 

You say the draft -- 

The opinion letter. 
Let's ask when Mr. Persky returned 


; THE COURT: 


whatever he returned with what did he do with 


Whatever the document was that he authored, 
it and how many copies did he have? 


Tt was, as far as I recall, 4 signed opinion 


letter and I know that it was examined by every one of 


Whether it was xeroxed or copied 


so that each one could read it separately, I am pretty 


sure it was because I know we all read it carefully. 


I am going to ask you to tell the jury what 


se opinion letter means. 


It means a lawyers legal judgment and decision 


with regard to a question of law. 


MR. GRUTMAN: Until the other copy is found, 


may I offer the letter of Pebruary 11, 1971, deem it marked 
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“1 


as a Finley, Kumble exhibit and replace it with a copy 


rather than to disturb the closing binder itself which 
contains a copy of the letter? 
THE COURT: Do you have a copy of that? 
MR. MANDEL: Yes, your Honor, and I do not 
object to this procedure. 


THE, COURT: Very well. 


MR. GRUTMAN: Mr. Steefel has supplied us 


(Finley, Kumble Exhibit E received 


in evidence) 


Q That document was circulated among all the 
lawyers? 

A Yes. 

Q Do you recollect whether the document which 


Mr. Persky brought back with him into the meeting room 


where you were all gathered was revised or shanged in any 


way after it was submitted for circulation among the 
other counsel representing all and each of the other 


interests? 


A I have no recollection of its being changed 


and my best recollection is that it was not changed. 


MR. GRUTMAN: With your Honor's permission 


I would like to read this letter, 
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(Mr. Grutman read Finley, Xumble H 


Exhibit E in evidence to the jury.) 


MR. GRUTMAN: That is the opinion letter 


which Mr. Persky delivered, is that correct? 


THE WITNESS: That is correct. 


Q Mr. Steefel, was that opinion letter satisfactor 


to you? 


A Yes. 


Q Did you have your clients sian the trans- 
fer agreement? | 
| 


A Yes. 

Q Did you believe the opinion which Mr. Persky 
gave was correct? 

A Yes. 


MR. GRUTMAN: No further questions. 


CROSS EXAMINATION. 


SS a einen ouausmaincaeaeaeaan 


BY MR. MANDEL: 


Q Mr. Steefel, let's start with your conversa- 
tion with Max Freund which you say occurred a few days 


before Pebruary ll, 1971. 
How certain are you as to the time of that 
conversation? Could you be mistaken by a few weeks or 


a month? 


nN When was the contract signed? 


Steefel - cross 
9) February llth was the date of the closing. 
That 


A When was the contract signed? 1s the 


contract to close. 


$8 * 


s &£ & B 


.@) December 30th, I believe. 

A There was intervening a month and a half. 
It certainly was in between that period and it could have 
been a few days before February llth or it could have 
been a few weeks before February llth. 


Q Were you aware on the night of February llth 


or had anybody told you on the night of February llth 


that under a date of January 25, 1971 the Rosenman firm 


had a memorandum of law in which they stated flatly -- 
MR. 


GRUTHAN: Objection to the contents of 


a document not in evidence. That is an indirect way of 
accomplishing what clearly can't be done. 
THE COURTS 


Let's take this one piece at a 


from the 


time. Was he aware of any memorandum of law 


Rosenman firm on this subject? 


L971. 


9) Dated February 5, 


A I have no recollection. I don't know if 
I ever saw it. 
Q Or heard of it? 
A Right. 


Q Up to this moment? 
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A Yes. I won't swear that I didn't but I have 


no independent recollection of it whatsoever. 


Q Did Mr. Persky tell you at any time on the 


night of February llth that he knew in advance, at least 
for several weeks, that the Rosenman firm believed that 
the agreement could not be validly authorized without the 
signatures of Bleich and Donoghue? 
Did Persky ever tell you that? 

A No. 

Q Did Persky ever tell you that the day before 
he had had a quarrel with a man named Burak at Rosenman 
and that Burak was adamant and he said we believe those 
signatures are required and we will not sign an opinion 
letter without those signatures? 

A No. 

Q Did Mr. Persky tell you on February 11th 
or shortly before that, 1971, that Miss Bleich and Miss 
Donoghue were withdrawn partners? 

A I don't think Mr. Persky told it to me. I 
think it was told to me both by Mr. Gross, maybe by you 
and by some of the general partners of Newburger, Loeb. 

Q Do you distinguish, Mr. Steefel, between a 


giving of notice withdrawal and the effective date of that 


notice? 


ae 


Steefel - cross 
A I am only repeating words that 
to me which was that they had withdrawn as partne 
demanded payment of their money as creditors. I don't 
— 
know that I ever saw any paper or any notice. Maybe I 
did) but LT don’t) recall it. 
Q Mr. Steefel, don't you xvecall that at a 

meeting or two which you and I attenied together 
that 

MR. SHAW: Objection, your Honor. 

he ground of repeated interposition of Mr. 
character or actor 3 his case. 

THE COURT: witness brought up this 

point or statement that Mandel allegedly made to him 


and his recollection of wh hi 2mMe I think 


this is permissible. 


Objection overruled. 


Q Don't you remember that I said to you at 
one of those meetings that as a withdrawn partner Gross 
had the status of creditor? 

A Pardon me? 

Q Gross had the status of the creditor. 
you recall my saying that or not? 

A Possibly. 


Do you recall my ing) th leich and 


1 | qjw 35 Steefel - cross | 
2 Donoghue were still limited partners and that the agree- | 
3 | ment could not be put through without their consent 

4 under Article 98 or Section 98 of the partnership law? 

5 A Frankly I don't think I had heard -- 


| 
6 | THE COURT: Do you remember? 
| THE WITNESS: I do not remember. 


8 | Q Do you remember attending any meeting, Mr. 

9 | Steffel, at which the question of the impact of Section | 
10 | 98 of the partnershio law was raised in connection with | 
11 | the proposed agreement? 

2 | A When you mention 98 as such I do not recall 

13 | specifically S ion 98. I do remember discussion prior 

14 to the signing of the. contract which led up to the closing 

15 that it was necessary to have the consent. There was 

16 | discussion that it was necessary to have the consent of 

17 all the general partners and limited partners to the 

189 | transfer. 

19 I don't remember specifically a reference 

20 to Section 98 by number. 

21 | Q Don't you remember that the opinion letter 

2 which you have just read raised the question of Section 
a | 98 in connection with Bleich and Donoqhue? 

24 A The opinion letter does not refer to Bleich 

2 and Donoghue. 
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Steefel - cross 

Q Do you remember that Bleick and Donoghue 
did not in fact sign the opinion letter or rmther the 
transfer agreement? 


A That is correct. 


Q Do you remember that they were not represente 


A My best recollection is that Mr. Gross was 
there purporting to represent them. 

Q On February llth, Mr. Steefel, is that your 
recollection? 

A I am not sure. 


Do you have anv recollection at all about 


Oo 


that? 


I had thought I remembered that Mr. Gross 


yy 


was there but I would not want to swear to it. 
Q Mr. Gross could have been at some different 
and prior meeting? 
A It's possible. 
Q Will you *®ccept my representation -- 
MR. GRUTMAN: Objection. 
Tit COURT: Sustained. 
Q In the opinion letter which was read to you, 
Paragraph ? says: 


' 


‘We are informed that all the present, 


qjiw 37 Steefel - cross 


| 
2 || general and limited partners of the partnership have 
3 | executed the agreement except two limited partners who 
4 | have submitted written notices of withdrawal of capital.” 
7 | Now, did you have an understanding as to who 


the two limited partners were who did not sign? 


A Yes. 


en ee 


Who were they? 


9 | A Bleich and Donoghue was the other name. 


Q Was it your understanding that they were, 


having submitted notices, that they were no longer 


effective limited partners? 


A Yes. 


14 Q And that was the understanding upon which | 
15 you accepted chis opinion letter? | 
| 
16 | a That 18 correct. 
Vi | Q And Mr. Persky never made it clear to you 
| 


partners was, say, June a0, L97l? 


A Nobody made that clear. 


——— 


Q That comes as a surprise to you as of this 


moment, Sir. 


MR. SHAW: Objection. 


18 that the effective date of their withdrawal as limited 


THE COURT: Sustained. 


Were you then familiar with Section 98 of 


R 
re) 
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qjw 38 Steefel ~ cross 
the partnership law? 

A Was I then familiar with it? 

Q Yes. 

A In a general wav. 

Q Did you research it personally? 

A Did I what? 

Q Research the law personally. 

A KR did not. 

Q You relied entirely upon Mr. Persky's 
opinion, did you not? 

A Substantially, yes. 

Q You assumed that Mr. Persky was an honest 


lawyer who was giving you all of the relevant facts, is 
that, correct? 

A Yes. 

Qa If you had been warned that the Rosenman 
firm had researched it and reached a contrary conclusion 
would that have affected your behavior? 

MR. SHAW: That 


Objection. is not in evidence. 


MR. ESTERMAN: Objection. 


THE COURT: Mr. Steefel is going to return. 


He siys he has another commitment, Mr. Mandel. Is this the 


least bad a time as any to terminate vour examination? 
MR. 


MANDEL: Yes. 


18 


19 


es = Serer er teeta OT CAC 


ae 7 — 
Oo 


EEE 


A 748 
eee: 


jqor 1 

THE COURT: Two things, gentlemen, I assume, 
and nobody has indicated to the contrary, but I assume that 
nobody contends that the fact that a written notice of 


withdrawal of capital has been submitted in any way 


affects a person's status as 4 limited partner for purposes of 


Section 96? 


MR. GRUTMAN: That is not our contention at ail, 


just the contrary. 


THE COURT: Was that contention raised before 


Judge Ward? 

MR.GRUTMAN: It was not. 

MR. MANDEL: If you look a the opinion and the 
briefs, I think it was raised before Judge Ward and I think 
there is no question about it and the decision -- 

THE COURT: Were there written notices of 
withdrawal of capite.? 

MR. GRUTMAN: Absolutely. 


MR. MANDEL: December 30 or something like 


that. 


THE COURT: Was the argument made before Judge 


Ward that this in any way affected the status of the 


limited partners? 


MR. GRUTMAN: There was none and I will so 


represent. 


to 


co 


10 
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MR. MANDEL: One moment. I believe it was 
and I believe he specifically made the decision. 


THE COURT: I will review it. 


MR. GRUTMAN: I will recess and give you an 
affidavit or anything else because I think this is very 
critical and I want the Court to be advised. 


MR. SHA’: The argument before Judge Ward was 


actually transcribed and we can make that available to 
you. 

MR. MANDEL: There are extensive briefs. 

THE COURT: Somebody without getting into any 
great endeavor can point out whether this matter was called 
to his attention and I would beprepared to listen to an 
argument promptly, obviously, as to whether written notice 
of withdrawal of capital affects a person's status as a limit- 
ed partner. 

MR. GRUTMAN: Yes, your Honor. 


THE COURT: Next question. 


I assume that you are going to call somebody 


from Rosenman, Colin -- 
MR. MANDEL: I have Burak's deposition, I have | 


Burak and I have the memorandum. 


THE COURT: “ith regard to the fact that that 


memorandum was in existence and that there had been a 


21 


JIoET 3 


conversation between Mr. Burak «nd Mr. Persky on this 


subject. I think that given that, unless I hear a strong 


argument to the contrary, subject to connectien I would 

permit you to ask this witness whether his view would have | 

remained the same on the validity of this letter as a | 

| 

question of «he legal opinion, the validity. Had he been Mae 
of the Rosenman's firm pusition communicated to Mr. Persky. 

MR-e ESTERMAN: He was aware of the fact at " 

closing. | 


THE COURT: No, he is not aware of this memor~ 


MR. ESTERMAN: He is aware of the fact that 


they would not give an opinion. 


THE COURT: lie waS aware -~ 
MR. MANDEL: That there was a young man here. | 


THE COURT: He was not able to furnish the 


opinion letter and he wasn't quite clear as to whether 
Mr. Freund was not available either to come or not available 
on the phone. 

MS. BJORK: There was a schedule of documents. 
The opinion by the Rosenman firm had always been a document 
which was contemplated and had to be given as is always 
in the case of any transaction of this sort. There was no 


question that the opinion everybody focused on and it was 


to 


~ 


$e 


13 
14 | 
«| 


16 


7 
18 


| 
| 
! 
| 


jabr 4 
clear that they knew early in the closing that the Rosenman 
firm for some reason or other was not going to give one of 
the essential documents at the closing. Every — 2r at 
the meeting knew that. 

THE COURT: I think the inquiry goes furthe-:: 
than they were not goa, to give it. 

MS. LJORK's Of course it does, the stata of 
knovelage and the intricacies of the reason why the opinion 

asn't going to be given is relevant ot xuevertheless every 


lawyer knew that they would notimow tht. 


THE COURT: I appreciate <hat but in questioning 
this «.i:tness on behalf of Finley, Kurole : » has support for 
your position the* Mr. Persky was in good faith in this. 


it seems tn we relevant io ascertair that o.:s witness 
himself might have had a dirfecent view on the law becavs 
you have prefferedhim. Th. closing question is were the; 
agreed with Mr. Persky on the law not being aware of any 
contrary considerations. rt seems to me it is relevant 
that there were dons contrary considerations. 

MR. GRUTMAN: If that is so it would be rele- 
vant. 

MR. MANDEL: It is 2iso our position that 
Persky in bad faith concealed from these lawyers the true 


state of the matter. 


: 


2 


jqbr 5 

THE COURT: I appreciate that is your position 
and it seems to me all I want to do is ascertain that it can 
be demonstrated on this record, which just taking this subject 


to connection, that Mr. Persky was aware of this memorandum at 


some earlier time. 


MR,GRUTMAN: I will dispute that. It is 


a proposition attempted to be proven. 


THE COURT: Mr. Burak appareni:ly Says -- 


MR. MANDEL: Ivant to be careful here. Mr. | 


Burak did not say, as I recall it, that he gave Persky the 
memorandum. Ya is not sure of that. He says he told him 
weeks in advance that their research went the other way. 


He said he had cases. 


THE COURT: He told Mr. Persky he had cases? 


MR. MANDEL: Yes. 


| 
THE COURT: Then that is the substance of the | 


memorandum. 
MR. ESTERMAN: That is disputed, your Honor. 
MR. SHAW: That is not correct and it is un- 
fair. 


MR. MANDEL: One other thing that is important. 

THE COURT: Let us take our recess and somebody 
give me the deposition on that subject and I will read it. 
Can we also research the state of the 


MR. GRUTMAN: 


jqbr 6 
record to wnat was before Judge Ward on this proposition 
about the withdrawal notices served by these two recal- 
citrant spoilers? 

THE COURT: The thing I am puzzled about is 


when I ruled on this earlier and said to the entire court- 


room and both you and Mr. Shaw were here at that voint I said | 


the record is no different before Judge Ward than before 
me that these people had not withdraw as limited partners. 
Everybody agreed with my pronouncement that they had not 
withdrawn. 

MR. ROTHMAN: I have their brief right 
raising that subject. 

Page 23, the limited partners -- 

THE COURT: Which brief? 

MR. ROTHMAN: Our adversary's brief. Joint 
answering memorandum submitted on behalf of plaintiff and 
additional defendants in answer to the gross defendant's 
motion for summary judgment. 


MR. SHAW: This is the memorandum before Judge 


MR. ROTHMAN: The limited partners 
(the term as used herein is 
intended to mean the actual limited partners in the partner- 


ship as of February llth, 1971 and those such as defendants 


EE 


jqbr 7 
Bleich and Donoghue who had served notice of withdrewal 


prior thereto but still had a money claim against the 


partnership) represented $2,147,865 in invested capital in 
the partnership including the investments made bi’ Bleich 

and Donoghue. That is page 23. Then on page 33 ana 34 | 
they say these were the considerations that resulted in all 


the subordinated lenders, nine of the eleven limited partners 


and all the actual limited partners as of December 31, "79 


and their able counsel accepting and approving the transfer 


agreement as fair. This is in the statement of facts. 


Under the argument Subtitle A, the transfer 
agreement was authorized and proper and not in violation 
of Section 98 of the Partnership Law, they state. 

With respect to Bleich and Donoghue they had given 
their notices of withdrawal as of December 31, 19/0. The 
transfer agreement was executi.d of course on February ll, 
AO7 us After October 1 gross only interest in the part- 
nership was the right to receive payment of money 12 months 
hence pursuant to the formula computation set forth in said 
partnership agreement. With respect to Bleich and 


Donoghue after December 31, 1970 their right was also limited 


to obtaining the payment of a sum of money pursuant to 
formula computation six months thereafter. The corporation 


specifically assumed these Liabilities. 
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THECOURT: Obviously the point was raised. 
MS. BJORK: I doubt it was argued. 


MR. SHAW: The argument was basically 


leg 
sg 


‘ 


Churning claim. 

THE COURT: Briefs argue as well as do mouths. 

We will take our recess. 

MR. MANDEL: Wait,your Honor. This is so 
obvious. Jusge Ward said Bleich and Donoghue however re- 
tained their status as limited partners for six months from 
the day of their notices of withdrawal pursuant to 
Section 7.7(b) of the partnership articles. Why do I have 
to have ulcers over somethince like this? 

THE COURT: May I see the partnership articles? 

MR. MANDEL: This is Judge Ward's decision. 

MR. GLATZER Since the Section 98 section coming 
up will your Honor be deciding some of the summary judg- 
ments made with regard to the first counterclaim on 
Section 98 itself? 

Judge Ward's decision did not say who was 
responsible even if there was responsibility. 

THE COURT: That is a problem I am going to 
grapple very shortly. 

MR. MANDEL: One other thing, your Honor. 


Bleich and Donoghue were the last limited 


| 


to 
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| 
} 
| 


partners to give notice so that all the limited partners were | 
‘ | 
out if they were out. 


THE COURT: All the other limited partners 


had previously given notice and were signatories of the 


agreement? 


MR.MANDI..: Yes. 
THE COURT: All right. 
We will take from the lawyer's point of 
six or seven minutes. The jury has been ouy for 15 al- 
ready. 
(Recess) 
(In open court; jury present.) 
MR. SHAW: The plaintiff calls Charles Jordon 
to the stand. 


CHARLES RB, JORDON, called as a witness 


on behalf of the plaintiff, having been first 


duly sworn, testified as follows: 


THE COURT: Mr. Shaw and Mr. Mandel, we have 


I think we get to the point where if we break up every wit- 


ness as we go along we then are going to start having prob- 


Mr. Marcus returning at 2. Should somebody call him? 
lems. 


| MR. SHAW: I was anticipating we would proceed 


with Mr. Jordon and since we have been interrupting previous 
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tp jane 40 Jordon- direct 
i 
Ue 
2 i witnesses that at 2 o'clock in view of the fact that 
! 
| e " . ‘ * 
3 || Mr. Marcus is an attorney that we would interrupt Mr. Jordon | 
1 a AS 
ia and beginning where we had left off with Mr. Marcus. 
i 
| 
B) | I don't imagine that the examination of Mr. Marcus that 
| 
6 | Mr. Mandel is in the process has too much more to go. I have | 
i| 
7 || just a few questions to ask Mr. Marcus. | 
Hy | 
i} 
8 i MR. MANDEL: I object. I think we should finish 
i 
Poa : 
9 || with Mr. Jordon. 
} 
\ | 
10 | THE COURT: I am a little distressed that we | 
if 1 
H | 
ll | have one piece here and another piece there of another one. 
| 
| | 
i o oc ' | 
12 i MR. MANDEL: We are getting too many chopped | 
| 
{| | 
» 4 ; 
13 | up witnesses. 
1 | 
i 
14 | THE COURT: We will take Mr. Marcus at 2 or | 
i| ' 
i| | 
15 | whenever you come back after lunch on the representation 4 
| | 
4% | he is going to he not too long and we will finish him. 
| | 
} | 
7 || Go ahead. ' 


18 || DIRECT EXAMINATION | 


19 BY MR. SHAW: 


2 | Q Mr. Jordon, how are you employed presently? | 
I My : : | 

21 || A I am a registered representative of Shearson, 
\ | 

22 || Hayden, Stone. 
| 

23 Q How long have you bean a representative at that 

2A firm? 

25 | | 
| 
| | 
} 


~ 


————— —- 


employed? 


A 


Q 


A 


Thomson, 


Q 


A 


Kohlmeyer & 


Q 


A 


of employment? 


to February of this year. 


Jordon-direct 


Since February of this year. 


Prior to February of this year how had 


Would you like to go through my entire history 


Just please tell me how you were employed prior 


Prior to February of this year I was with 


McKinnon, Auchincloss & Kohlmeyer. 


As a registered representative? 


Yes. 


How long had you been with that firm? 


had been with that firm from October 197). 


- 


4 


a? 


How were you employed prior to October of '7 
I was the registered representative with 
Company. 

How long had you been with Kohlmeyer & Company? 


I had been with Kohlmeyer & Company from May, 


approximately 1972. 


Q 


A 


October 


it became Thomson, 


Q 


How long had you been withKohlmeyer & Company? 

From October 1972 until -- frem May 1972 until 
'73, when we were merged with Thomson, McKinnon and 
& Kohlmeyer. 


McKinnon, Auchincloss 


Before you were employed by Kohlmeyer & Company 
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where had you been employed? 
A “ith Weis, Voisin Securities. 
Q When did you begin working at Weis, Voisin? 
A I began working with WEis, Voisin Securities in 


ae Se ~ 


the year 1971 when Scheinman, Hochstin & Trotter were merged 


with Weis, Voisin. 


Q When did yoru go to work with Sheinman, Hochstin? 
A January 1969. 
ae Prior to January 1969 were you afmrtner in Gross 


& Company? 


Q Is that the Gross & Company which is one of the 


defendants in this casa? 


A Yes, sir. 

Q Do you know Charles Gross? 

A Yes, sir. 

Q Do vou know Mrs. Bleich? 

A Yes, Siz. 

o Mr. Gross and Mrs. Bleich had both heen your 


partners, correct? 


A Yes, sir. 

Q Were you a general partner in this firm? 

A ves, ac 

Q How long had you been a general partner of Gross 
, ‘ - or ee 
2 i) 


| 
| jwbr 13 Jordon-direct 


& Company? 


A From February '62 until the end of 1968. 


ive) 


4 Q Is Mr. Mandel the attorney for Gross & Company? 


on 


A I think so, yes. 


depositions taken in this case? 


| 
. | 10) Has he represented you in the course of the 
| A He has represented me as a partner of Gross & 


Company. 


@) Has he generally represented you with respect 


to business matters at Gross & Company? 


A He has only represented me as 4 partner of | 


Gross and Company in this particular case. 


food _ — 
bo _ oO co 
SS ——————— nn 


. | _ o Had you given a statement to Mr. Mandel about 
6 | the facts of this case? 
oe A Yes, I gave an affidavit to Mr. Mandel. 
Ww Q Two weeks ago? 
18 A No. I gave an affidavit to Mr. Mandel I think 
19 

| 


20 Q In addition to givina an affidavit to Mr. Mandel 


| 
it was in the spring of ‘71. | 
21 did you sit down wit Mr. Mandel and with a stenographer | 

| 


2 present give a statement or answer questions with respect 
23 ; to the facts of this case? 
“| A At a deposition. 
| 
25 Q In addition to being present at a deposition 
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did you also sit down with Mr. Mandel where no other attorney 


was present from the other side and give him a statement. 


of the facts of this case, to your knowledge? 


A fes, when I gave him my affidavit. 

Q Was that some time in early 1971 when tiis case 
began? 

A Tt could have been eariy in “71 or late in "7? 


when I gave him the affidavit. 
Q I am not referring to the affidavit, sir. I am 
referring to a statement about the facts of the case. 
MR. MANDEL: You mean a written statement? 
MR. SHAW: Any type of statement other than an 
affidavit where you were giving answers and he was writing 


down something. 


A Outside of the affidavit? 

Q Yes. 

A It seems to me these quescions are a little 
premature. We aretere to elicit facts with respect to the 


matters in the complaint. 


MAL SUAW: Loam trying to do thie in cordex tc 


obtain a certain latitude. 


THE COURT: Why don't you go along and determine 


whether there is an appropriateness to these questions which 


t don’t see yer. I think we should get down to the facts. 


Se Ff Ff Ss 


AR 762 


Jordon-direct 


ARG | 
qwhr 15 
| 


Have you had more than one meeting with Mr. Mandel 


A 


| 
to discuss the facts of this case? | 
en | 


times have you met with 


Q Approximately how many 


Mr. Mandel to discuss the facts of this case? 


THE COURT: In my discretion I am going to 


sustain objections to this. 


Let us go to the facts aleged in these pleadings, 


please. If there comes a basis for this kind of question 


we will consider it at that time. 


Q Were you a partner of Gross & Company in charge 


of the account of David and Mary Buciley during the period 
1962 through L966? 


A tT was, sit. 


Q Did you from time to time have conversations with 


Mr. Gross with respect to your handling of the facts of 


Gross & Company? 


A No. Six. 


Q Did you ever advise Mr. Gross as to what you were 


doing with respect to the accounts that you were handling? 
Six. 


A No, 


Q Did he ever ask you what activity or what was 


going on at any of the accounts that you handled? 
Sir. 


A No, 
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| 
Z H Q Where was Mr. Gross' desk in relation to your 
3 desk when you were employed by Gross & Company? Was it near- 
| 
4 | by or was it, distant? 
1 
5 | A It was, I would say, nearby. 
6 | ) How close? 
i A Oh, say, 30 feet. Mr. Gross had a private office. 
: | Q And did you discover the telephone with Mr. 
9 Buckley various purchases and sales of securities? 
10 A Yes, Sir. 
11 | Q Was it possible for those in the office during 
2 | the period 1962: through 1966 to overhear these conversa- 
13 | tions you were having with Mr. Buckley? 
14 | A I doubt it very much, six. 
15 | Q When had you first met Mr. Buckley? | 
i 
16 | A It was some time in 1959. | 
17 Q At that point were vou connected with another 
18 brokerage firm? 
| 19 | A I was with Hayden, Stone at the time. 
| 20 Q You were with Goodkind, Neufeld & Jordon? 
| 21 | A At the time I was with Goodkind, Neufeld & 


Q 


A 


Jordon from February ‘61 to °62 February. 


22 
23 
24 were with Hayden. Stone? 
25 


Was Mr. Buckley an account of yours when you 


Yes, sir. 


> £& 


Jordon-direct 


Q Was he an account of yours when you were 


the Goodkind firm? 


A I wuld think that he was, sir. 


0 When you left the Goodkind firm you went with 


correct? 


Gross & Company, 


A That is correct. 


Was Mr. Buckley's account an active account when 


Q 
you were with Hayden, STone? 
I would say it was a fairly active account. 


A 


Q By that what do you mean? How active was 


the account when you were at Hayden, Stone? 


A I have absolutely no recollection as to how 


active it was. 


Can you recall that while the account was at 


Q 
Hyaden,Stone there was a profit or a loss in the account? 
A I would think there would have been a prorit. 
Q Can you recall how high the profit was? 
A I have absolutely no idea whatsoever. 
Q Can you recall how many transactions per day or per 


week or per month there were? 
A I have no recollection? 


Q Isn't it in fact true however that the 
volume of the transactions in the Buckley account while 


you were with Hayden, Stone was less than the volume of | 
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the transactions when you were with Gross & Company? 

A That could have been. 

Q When you met Mr. Buckley can you recali approx- 
imately how old he was at the time? 

A I darésay he must have been around the 30 


area. 


Q Can you recall that in 1962 he was approximately 


31 so that when vou first met him he was in his 20s? 
A That could have been. 


Q When you met Mr. Buckley for the first time 


did he advise you about his employment and his family and his 


background? 


A When he opened the account he had to advise me of 


his employment. 


.@) 


Because he gave you information which you used 
to fi11 Out an accout card, correct? 

A That is correct. 

Q When the account was transferred to Gross & 
Company was an account card filled out? 

A Yas, (Sir. 


Q And did the account card set forth in the 


information that you obtained from Mr. Buckley regarding his 


circumstances, his age, employment, family? 


A Yes, all the necessary details required by 


Ee 


jwbr 19 Jordon-direct 


Loeb. 


Newburger, 


19) Does the account card set forth all those 


necessary details? 
A All the necessary details that were set forth 
on the card wer2 answered per se by Mr. Buckley. 


Q What year was it you say that you first met 


Mr. Buckley? 
A 1959. 
Q At that point did he tell you how he was employed? 


A Yes, he told me he was employed with Lever 


Brothers. 


Q Did he tell you what salary he was earning? 


A Well, I think he had to state that on the new 


account forn. 


Q Do you recall that he advised you at that point 


that his salary was in the range of approximately $15,000 


per .y2ar? 


I think I recall that. 


A Yes, 


Q Do you recall Mr. Buckley also advising you that 


in addition to there being a Mrs. Buckley there were two 


children? 


é 


A Well, at some time at that time or in the future 


after that I found out that he had either two or several 


children. 


tN 


~ 
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Q During the course of the period 1972 t.rough 196 
did you also learn that from the point of two children 
there subsequently came a time when there were five 
children? 

A In fact, I thought there may have been more, 
five, yes. 

Q Prior to the time the account was transferred 
to Gross & Company, the account of Mary Buckley, 
did you learn anything further with respect to the circum- 
stances of tne Buckleys and the children? 

A I don't know as far as the timing is concerned, 
I don't know exactly. I know some time in the ‘60s he 
did mention to me that he and his family were receiving some 


stock from his dad. 


a) Georgia-Pacific? 
A Thatois correct. 
Q In the amount of approximately $5,000 worth 


of stock each year for each person? 

A He never mentioned any specific amount except 
he told me he had quite a bit of Georgia-Pacific stock. 

Q In addition co learning these circumstances 
that we have thus far gone over, including the Georgia 
Pacific stock, during the period 1972 did you make any 


effort to learn anything further about Mr. Buckley or 
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ces or that of his wife or his children? 


his circum: 

A 
certain information. 

Q I am not concerned with how you learned, just 
what did you lear, sir? 
to what you told us? 

A 
he had been receiving promotions as time was going on and 
that there were times when he told me he expected to be a 


very wealthy man and he felt he wanted to make it on his 


own. 
Q Did he tell you anything further? 


A Yes, some time in the '60s he told me that he 


had a carry forward loss from his previous activities in 
other brokerage houses and that he wanted to makeup those 
carry forward losses. 
to make them up. 

Q Again regarding his circumstances did he tell 
you anything further? 

A I recall him saying that if I was wondering 
why he was trading so actively and he said the reason he 
was trading so actively was the fact that he had nothing 
worry about in the future of his entire lifetime because 
the fact that he was well taken care of in the future by 
ous 


OURT REPORTERS. US. HOUSE 


I didn't have to inquire because he volunteered 


What did you learn in addition 


I learned his father was very wealthy and that 


He had a period of five years in which 


1 |, jwbr 22 Jordon-direct 
2 father's wealth and by his father's gifts to him and his | 
3 | family. 
4 Q Did he tell you anything further regarding his | 
5 | circumstances, that of his wife and his children during 


6 | this period? 


7 A The circumstances as to what? 
8 | Q Information that might be relevant to the account | 
9 | card, his income,his assets, that of his children. Did | 
10 | he tell you anything further regarding the circumstances | 
11 | that you would want to know as the customers man handling 
122 || the account of David and Mary Buckley? | 
13 A Not that I can recollect except what I told you 
14 | previously. 
15 | Q Can you recall being advised by Mr. Buckley 
16 | in substance that his salary went up from a rate of about | 
17 | $15,000 a year at the beginning ofthe time that you knew 

| 
18 him or in the early period to the rate of approximately 
19 $30,000 per year towards the end of that period of time? 
20 A He kept telling me as to his promotions that he 

| 
21 || was getting. 
22 | Q And you understand that he was a man who was 


| employed by Lever Brothers earning a salary of between 
24 15 to $30,000 a year? 


25 || A Approximately during that period, yes. 
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Q Did you ever have any conversation with Mr. 
Buckley when you opened up or transferred the account 


to Gross & Company with respect tohsi investment objectives? 


A Dave Buckley told me that he was interested 
in making money, short term trades or long term trades, | 
against rather, but he was interested in making money becaenk | 
he would like to make it on his own and also that he had | 
this carry forward loss to make up at the same time. | 
Q Did he mention to you the size of the carry | 
forward loss? | 
A Well, the figures that remain in my mind may be | 
a little far-fetched but I thoucht he stated as much as a ha f| 
million dollars at one time. 
Q You are not sure about that? 


A I am not sure about it but that is the figure | 


that sticks in my mind. 


Q By the way, during the period that you were with 
Gross & Company were you what is considered an active 
producer or a big producer? | 

A I was considered a fairly large producer. 

Q By that is meant, is it not, the fact that you 
had about 100 to 150 accounts? 


A I don't recollect exactly how many accounts 


I had. It could have been 100 to 150. 
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| 
2 | 2) Is it possible in some instances you are confusing| 
| i 
ty) . | 
3 the statements made to you by one account with the statements | 
| 
i | 
| 
4 || made to you by another account? 
| | 
5 | A No, sir. 
! | 
6 | Q Isn't it inf act true that when customers open up 
| 


s 


accounts they generally indicate to you that they are doing 


| 
| 
| : ? | 
8 | this because of the desire to make a lot of money? | 
| | 
9 A Well, I think that is the objective of everyone 
\} 
| j 
10 | who trades the market. 
i ; " 
ll | Q Did Mr. Buckley, as you sit here and recall, 
i} a 
. . . | 
12 | every advise you that the money that he was investing was 
' 
I 
13 emanating from the Georgia-Pacific stock, in part at least? 
| 
i| 
1} ° ‘ 
Mm | A Not in so many words except that he had | 
| 
15 || deposited Georgia-Pacific stock in his account. 
i 
16 || Q Did you understand that the source of the moneys | 
| | 
i 
17 || were Georgia-Pacific stock, at least in part? | 
| 
18 | rian tT don't know. I just stated that the only 
19 || way I know that is that he had deposited Georgia-Pacific 
| u " | 
20 || stock in his account. 
| | 
21 | In what quantit:.2s? 
7 | 
2 A I have no recollection. 
| 
ao QO Were the quantities iarge like 25, $30,000 a 
i i. 
2a | «year? That is in substance or around that ranqe. 
| | 
: eo A I have no recollection. I don't think it was 
| 
i | | 
| | 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


20 


21 


| 


F oallineateenmenneeemaemmemmemenminneelitememenmsaeamnaiiine aie 
’ ‘ oe 


» 


i* ¥* 

% ) ] st 
jwbr 25 Jordon-direct A fe 
that high but I have no rzcollection. 

18] Did you understand that a portion of the moneys 


being depositedin the account came from Georgia-Pacific 
stock? 

A Partly, yes. 

Q Did you understand that a portion cf the money 
is in the account with Georgia-Pacific stock given by 
Mr. Buckley to his father? 

A At that particular time I didn't know he got 


it from his father. 


Q Did a time come thatyou learned that? 

A I learned he had received stock from his 
father. 

Q You learned also that his wife and the 


five children had received Georgia-Pacific stock? 
A Yes, sir. 
Q And it was this money that was being used 


in the account, correct, at least in part? 


A I don't know. I know his children's stock was never 


put up in the firm. His children's stock were kept in 
trust at the bank, he told me. 

Q Did Mr. Buckley ever advise you in words or 
in substance "I want to take risks, I want to speculate, 


I am not concerned with anything more than taking risks 
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ro 


and speculating"? 


. | 
3 | A He was a very aggressive speculator. He was | 
4 | never interested in income, dividends in any way. He was 
s | 

| interested in making money. | 
g il 

Q Mr. Jordon, did Mr. Buckley ever advise you in 
- i | 

| substance "I want to take risks, I want to speculate"? 
8 | on 

MR. MANDEL: I object on the cround that it's bern 

| * 

9 | | 
| asked and answered. 

i] 
10 | : 

i MR. SHAW: It hasn't been answered and I move 

| | 

i : 
uM | the answer be stricken as unresponsive. I am asking for a 
12 ! { 
Hi } conversation. 

13 || 
| THE COURT: Do you remember him saying anythine 

a 
| like that to you? | 

a | 

15 || mune wrnir » 

THE WITNESS: Yes. 
on | 
6 | 9 When did he tell you that? | 

H 
m | A It was some time after he opened the account. 
| | 
me si What were his words? 

\| 
| eet | | 

| A I have no recollection of his exact wording. | 
20 

Q Did he tell wu in substance that what he | 

| 

| 

! ! 
~ | wanted to do was take risks and to speculate with the moneys | 

| | 

| 
2 ae a oe 

f being obtained through the sale of Georgia-Pacific stock given 
23 | | 

} by his father to himself, his wife and his children? 
a || A Not ver se, as I said before, was the fact 

l | 
9 i} : j 
a | that he had no worry about his future and that he warted | 

| | 

| + 

| } 

\ 

i! | 

‘ ® e' Ogre ie =u | 
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to speculate and he wanted to trade, to make money, to make 


it on his own and also to make up his carry forward loss 


which he had told me that he nad. 


that Mr. Buckley advised 


Q Tent® Le in: Fs true 


you that going into 1962 h had a tax carry forward loss of 


approximately $11,000? 


All 


A I don't know what carry forward loss he had. 


I know is what carry forward loss he told me he had. 


Q Is it your recollection as you sit here today 


that he told you that he has a $800,000 tax loss carry 


forward? 


A Form some reason or anotehr that amount sticks 


| 


in my mind. 


Mr. Jordon, does it stick in your mind that a time 
| 


Q 


came when chere was a tax loss carry forward on the part of 


Mr. Buckley and Mary Buckley and that this tax loss carry 


forward arose some time in the year 1966 by virtue of his 


lesses in Westec and his deficit on his margin account with 


Gross & Company cleared through Newburger, Loeb? 


A No, sir, what sticks in my mind is the fact 


that he had a profit of close to three or four hundred 


thousand dollars of Syntex that would have made up a 


great portion or maybe all of his carry forward loss. 


I advised him to sell it and he refused. 


COURTHOUSE 
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@) When youadvised Mr. Buckley to sell Syntex gid 
he have a paper profit at that point? 

A He had quite a large paper profit and I suqgested 
that he sell the stock. 


Q Is it your testimoney that he told you at that 
point that he had a tax loss carry forward of approximately 


$500,000 some time in 1964 or 1965? 


A He didn'ttell me in 1964 or ‘65. 

Q When did he tell you that he had a tax loss 
carry forward? 

A It was some time in the '60s. I guess it could 
have been 1972’ or thereabouts, ‘61. I don't recollect the 
exact time he told me that. 

Q What is your present recollection as to what 
he said? 

A He told me that he had a carry forward loss. 

Q Yes. 

A And the figure that sticks in my mind for 


some reason or another was that halt milion ‘dollars.. 


Q Did he tell you how he had lost a half million 
dollars? 
A No, sir, he hadn't lost it through me. 


He lost it he said in his other brokerage account. 


Q Did vou ask him how he had done it? 
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Jordon-direct 
No, sir. 


How many times did you actuaily meet with Mr. 


Buckley in person? 


I met with Mr. Buckley quite often in person. | 


A Oh, 


He used to come up to my office during lunch. 


Q Was that during the period you were with 


Goodkind, Neufeld & Jordon? 


A That was the veriod when I was with Hayden, 
Stone. His office was across the street. 
c@) Midtown New York? 
A Yes, Six. 
Q But in 1962 you joined Gross & Company, cOor™ 
rect? 
A Thatis correct. | 
Q And their offices were downtown New York? | 
A Yeas, sir. 
Q Is it fair to say that from 1962 on ye used to 


see Mr. Buckley in person frequently? 


A Much less often than I had seen him at Hayden, 


Stone. 


Q Would he still come to your office when you were 
downtown and he was midtown at Lever Brothers? 


A Very, very, very seldom. 


o 
lot less in person 


| 


Q Although you saw Mr. Buckley a 
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commencing in 1962 is it fair to say that commencing in 1962 
Mr. Buckley did a lot more business through you than he had 


prior to L962 


A I don't recollect if he had done a lot more 
business. I knoe he had done business with mein 1962. 
Q Commencing in 1962 were you in frequent tele- 


phonic communication with Mr. Buckley? 
A I was in communication with Mr. Buckley and 


Mr. Buckley was in communication with me. 


Q Returning your calls? 

A No, Calling: 

Q How many times a day would you call Mr. Buckley? 
A That is hard to say. Itvaried, (It: could have 


been twice a day, three times a day, four times a day. 
Q Ese 
Did you ever call him as much as 6, 7, 9 or ten 
timas per day? 
A I doubt it very much. 
Q Did you ever call him six, seven to nine or ten 
times a day every day of the week during any of these 
years 1972 through 1966? 
A Never. 
; Q With respect to the number of transactions that 


Mr. Bucklev was involved in and Mary Buckley was involved 


Swor 31 Jordon-direct Pal elsg 


1 
9 in through Gross & Company, do you have any recoilection 
3 as to the number of transactions which you initiated? 
\ 


In other words, which were upon your recommendation as 


opposed to any other reason. 


eh A That is a very difficult thing to say. 
7 Q Would it be fair to say that between80 and y0 
8 | percent of the transactions were as a result of your tniti- || 
ation and suggestion and recommendation to Mr. Buckley? 
yn A Definitely not. 
11 Q What percentage would you Say i+ ig, eiv? 
12 | A It could have been 60, 65, 7G I HD IS I hava no 
4 yecollection. There were as many suggestions coming from 
14 | Mr. Buckley as came from me. 
15 Q Would you say it could have been 65 percent? 
16 A I would think that would be on the high side. 
17 | (9) What would vou say would be on the low side? 
18 | A That is a very difficult question to answer. 
io | ft could have been even 30 percent. 
20 | Q Did you ever analyze the Buckley ledge account to 
21 try to count up how many transactions were in the account and 
29 | which transactions resulted from your recommendation as 
43 opposed to which transactions were not the result of your | 
24 recommendation? | 
95 || A No, I never did that. | 
| 
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Q As you are sitting here you are just giving 
us a estimate or a feel that you have? 

A I think I am giving you a fair estimate of what 
I think went on. 

Q When was the last time you saw any ledger card 
or account card setting forth the transactions in the 
accounts of aither David or Mary Buckley? 

A There was no account card. That was on the 
statements. 

Q Let us ‘call the statemen When was the last 


time you saw any of those statements back in 1966 or 1969? 
A We used to get our duplicate copies from 
Newburger, Loeb. 
Q Are you saying you haven't seen those state- 


ments since 1969? 


A I haven't seen those statements since 1966. 


Q And you never have gone over those statements with 


Mr. Mandel or with Mr. Gross in preparation for this trial? 


(@) Would it be correct to say that during the year 
1962 when the Buckleys' accounts were at Gross & Company 
clearing through Newburger, Loeb that the activity in the 
account was fairly light as opposed, for example, 


to the activity in the account in the years 1964 and ‘65 


{ 


Jordon-direct 


It probably was because ~~ 


Tt was, correct? 


MR. MANDEL: Please. 


MR. SHAW: I don't want an explanation. 


THE COURT: I will strike the answer then because 


the answer is a guess on his part. 
Q Mr. Jordon, I direct your attention to a blow-up 

of what is Exhibit 49 in this case and ask you whether this 

document accords with your recollection with respect to the 


activity in the Buckley accounts wherein you were the 


customer's man employed or as a partner of Gross & Company? 


MR. MANDEL: I object to that. There is no 


foundation. The witness has never seen the document 


and I doubt if he can read it from there. 


THE COURT: Let's see what his answer is. 
A Would you repeat your question. 
(Question read.) 
A Yes, the activity increased. As you see in 
the equity line there the second quarter of '62 shows an equi 
of $12,000. The third quarter of '62 shows an equity 
of $63,000 approximately, $62,900 approximately. Dave 
Buckley -- 


MR.SHAW: There is an answer to the question. 


3055 
jwbr 34 Jordon-direct 
The witness is just speaking. Thank you. .. 


Q The equity increased and the activity increased, 


correct? 


A As the equity in-reased Dave Buckley being a 
very aggressive speculator -- 


MR. SHAW: I move to strike. There is no question 


outstanding. 
THE COURT: Strike it out. 


Q During the year 1962 did you have any conver- 


sation with Mr. Buckley where he used the word aggressive 


speculation? 

A Dave Buckley told me, as I said before, that 
he was interested in making money on his own even though 
he knew that he never had any worries as far as money for the 
rest of his life and that he was always interested in 
making money and trading and using the leverage available 
to him. 

Q Did he tell you at any time in 1962 or 1966 
that he and his wife and his children and his family had 
so much money that they weren't concerned with losing it or no 
is that what you are telling us? 

THE COURT: I sustain the objection 

to the form of that question. 


MR.SHAW:. I am sorry, your Honor. 


jwbr 35 Jordon-direct 


2 Q Is it your recollection that Mr. Buckley gave 
you the impression during this period that losing money was 
no concern to him since he had so much of 1+7 


5 A I don't think anybody enjoys losing money no 


matter how much money they have. 


7 Q But did he tell you that it was a matter of 

* relatively small concern to him and his wife and his | 
9 children? 

10 A I don't remember the words specifically but I 


recall him telling me that he had a lot of Georgia-Pacific stack 


12 in the vault. 

13 Q And not to worry about it? 

14 A And he would never seem to be worried, no, sir. 
15 Q Did he also tell you not to worry? 

16 A I worried about all my accounts, sir. 

ee Q In the year 1972 did Mr. Buckley indicate to you 


other than you have indicated to us what his assets and 


18 

19 his liabilities were? 

20 A Specifically, no. 

21 Q I ask you the same question during the entire 

2 period 1972 through 1966, did he ever sit down with you 

3 and did you ever ask him what his assets and liabilities 

"A were? 

95 A Specifically I didn't think I had the right to p 
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into his private affairs as to the specific assets of he or 


anyone of his family. 


Q 

A 
teered. 

Q 
were during 

A 

Q 

A 

Q 


period? 


period. 


the period. 


Q 


You didn't ask? 


I didn't have to ask, in most cases he volun- 


Did you ask him what his assets and liabilities 
this entire period, at any time? 

No, six. 

When did Mr. Buckley open up a-margin account? 
I have no recollection. 


Didn't he have a margin account all during this 


I don't know whether it was all during this 


Substantially? 


i 


Substantially, yes. He may have had it all during 


Does a margin account represent moneys borrowed 


from Newburger, Loeb in order to finance the purchase of 


stock? 


A 


Q 


count at times go as high as a quarter of a million dollars? 


A 


Thatis correct, sir. 


And did the debit balances in this margin ac- 


Yes, I think they did. 


18 


19 
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Q And did you ever inquire of David Buckley during 
this period as to how he or his wife or his children or his 
family could pay the debit balances if the stocks proved 
worthless? 

A It was never in themck of my mind that any 
stocks bought for him were worthless. 

Q Mr. Jordon, would you from time to time call 
Mr. Buckley up and tell him that in your opinion he should 
purchase certain named stocks? 

x I would from time to time suggest the purchase 


or sale of securities at one time or another, yes. 


Q And he would in many instances follow your 
recommendations? 
A In some instances he would follow my recommenda- 


tions and in some instances, many instances, he would not 
follow my recommendations. 
Q I believe that you would purchase stocks and 
sell stocks all during this period, correct? 
MR. MANDEL: Objection. 
THE COURT: Sustained as to form. 
Q Did you give recommendations to Mr. Buckley and 
have conversations with him all during this period about the 
buying and selling and the trading of stocks? 


A As I say, I would call him on the average of 
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2 maybe three, four times a day. He wouldcall me on the aver- | 
3 | age of the same time. Maybe I would all him one day more | 
4 than he would call me. The other day he would call me more 
5 | tan I would call him. | 
6 ! Q Is it also fair to say thatin iarge part the 
7 | stocks or the positions in the stock were held for short ania 
8 of time? In other words, there was frequent activity, 
9 in and out, in ond out? | 
10 | MR. MANDEL: Objection to the form. ! 
11 (Sustained. ) 
12 | Q There was activity in the account, correct? 
‘13 | A I would say there was activity i “he account. 
14 | Q Does that chart 49 indicate the activity in 
15 | the last column captioned Turn Over Ratio? 
16 A I see the turn over ration but I never looked 
17 into what turnover ration Mr. Buckley had. Those figures 
18 may be true or false. I don't know. 
19 Q Is it your recollecton that there was a frequent 


account? 
MR. MANDEL: Objection. 


THE COURT: Sustained. 


i) 


Q Did you advise Mr. Buckley at any time during 


x = 2 8B 


20 turning over and reinvestment of capital in Mr. Buckley's 
this period that he should tumover his capital? 


Jordon-direct 
No, sir. 

Q Is ityour testimony that he told you something 
about what he wanted to do in the turning over of his 
capital? 

A As I told you beforehe was very interested in 
trading and making money because he was interested in making 
money as fast as he could and he wanted to make it on his 
own. 

9) Did he tell vou that he wanted to turn over his 
capitol directly? 

A He never mentioned anything about turning over 
capitol. 

Q How long have you been a customer's man? 

A Since 1936. 

Q Have you heard the word turn over ratio during 
that period of time? 

A I have heard thewrd turnover ratio. 

Q Have you heard that certain guidelines exist at 
any time with respect to turnover ratios? 

A t can’t -- 

1@) You never heard that? 

THE COURT: Let him answer. 
You never heard about that? 


THE COURT: Let him answer. 
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Q Do you believe that there are -- 


MR. MANDEL: Let him answer the question. 


I never heard guideline. as te turnover of capital) 


Do you helieve there are any guidelines? 
A There might be. 
Q Have you ever computed the sum of money that you 
@arned as commissions on the David and Mary Buckley 
accounts during the period '62 throughl966? 
A Never, sir. 
Q Does the f ~@ $75,000 during this period seem 


correct? 


| 
A I have absolutely no idea whether 5,000, 50,000, 


73,9000. I have absolutely no idea what the commissions 
amounted to. 

Q Do you have any recollection with respect to what 
portion of your income during this period was earned through 
the Buckley accounts? 

A Absolutely none whatsoever. 

Q Upon your recommendation did Mr. Buckley deal 
in calls? 

A Not that I recall, no, sir. 

Q Have you had any conversation with Mr. Mandel or 
Mr. Gross during the past several days about calls in the 


Buckley account? 
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A Yes, © did, (siz. 


3 Q But you have no recollection regarding calls 


in the Buckley account, correct? 


That is not what he said. 


THE COURT: 


6 MR. SHAW: I will rephrase the question, your 


Q Will you tell us what your understanding of 


a call is? 


10 A Yes. Purchasing a call is purchasing a option on 
ll a stock at a set price for a given period of time. 
2 Q Is a call purchased from a person? 
13 A A call is purchased -- in those days a call was 
14 purchased usually from a put and call house. 
i) Q Does the put and call house act as a broker 
16 in some instances? 
v | A Not that I recall. The put and call has 
18 | to be signed by the brokerage house in order to be 
} 
19 | able to be sold. It has to be -- what is the exact word? 
20 | MR. GRUTMAN: Endorsed. 
al Q Isn't the other side of a cz?1 a cut? 
2 A The opposite of a call is a ort. 
- 2 | Q Where there is a call is there 4a person making a 
2A 
25 Not necessarily. It may be selling the call 
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a. Q In some instances there is a person on the other 
side of the transaction wherein a call is purchaed, a person 


is selling a call, in substance? 


A That is correct. 


7 Q On any occasion in the account of the customers 


thatyou represented were you on the other side of their 


purchase of a call? 


10 A Was I at any time selling the call to Mr. Buckley? 


Q Any customer. 


12 A No, sir. 


13 Q Is that the question that Mr. Mandel asked you 


during the last several days? 


THE COURT: I will sustain an objection on the 
grounds of form. 


7 Q Mr. Jordon, do you have any transactions wherein 


you .are personally involved in the stocks or callsbeing 
purchased or sold by Mr. Buckley during the period '62 


to ‘64? 


MR. MANDEL: I object to the form. 


THE COURT: 


Sustained as to form. 


Q Other than simply earning a commission as a 


broker were you in any way involved, to your knowledge, in 


any of these transactions that Mary and David Buckley were 
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involved in during this period? 
MR. MANDEL: I object to the form. 
THE COURT: Sustained. 
If you gentlemen are puzzling about what I mean 
by my ruling which is obvious from reading your lips, the 


u answer is the word involved. If you want to ask him 


whether there was any of his stock sold or purchased 


any that Mr. Buckley sold, let us go to it. Involved 


means he was on the phone, he talked to people, he made a 


Involved means 5,000 things. 


deal, arranged for a sale. 


RQ; Q I think you understnad the question. 

13 THE COURT: I think he doesn't understand the 

14 question. I sustained the objection. Please put a proper | 

16 question. 

16 Q Would any of these calls or stocks that were 

VW purchased by Mr. Buckley your stocks or your calls? 

18 - oA They were never my calls. 

19 Q Howabout the stocks? 

20 A In what relation do you mean that? 

21 Q when you were recommending that Mr. Buckley buy 

22 stock were you recommending at any time during this period 
- B that Mr. Buckley buy stocks in which you had a position? 

2A A Not in stocks I had a position in. I always 

25 advised Mr. Buckley when I recommended a stock to him, 
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I advised him before I bought the stock. And if he had 


purchased the stock then I made the purchas2 of the stock. 


a position in the stocks that you were recommending Mr. Buckl 


| 
Q Is it your present recollection that you had | 
| 


purchased but you told him of your position if you had a 
recollection? 

A I recall one specifically, yes. 

Q Westec, right? 

A Syntex, sir. 

Q Did you ever advise Mr. Buckley that you 
and members of your family had a position in Westec when you 


were recommending that he purchase Westec? 


A No, sir, I called Mr. Buckley to buy Westec befor 
I bought the stock. I told him I was going to buy it and 
I told him I wanted to buy it for him first. 
Q You told Mr. Buckley that you were buying Westec, 
correct? 
A I advised him -- 
THE COURT: We have an answer to the question. 
Put another question. 
Q What did you advise him? 
THE COURT: He told you. 
A I suggested the purchase of Westec to 


David Buckley. 
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2 Q Die you ever advise Mr. Buckley that you were 


continuing to make purchases of Westec? 


4 A I was advising Mr. Buckley that I was continuing 


to make purchases and sales of Westec. 


6 Q When did you first so advise Mr. Buckley? 


7 A It was after he had purchased the stock. 


8 Q Was thatin 1965? 


A I think it was, sir. 


os 


10 Q What else did you advise Mr. Buckley about 


your purchases of Westec, if anything? 


12 A I don't understand your question per se. 

13 THE COURT: Put it again, please. 

14 Q What else did you advise Mr. Buckley about your | 
15 purchases -- 

16 THE COURT: Put it differently, Mr. Shaw. 

VW I don't understand it either. 

18 Le Did you advise Mr. Buckley that a time came 


when you and members of your family owned about 10,000 


to 11,000 shares of Westec stock? 


21 A Yes, I remember telling him I owned a fairly 
2 large position in the stock and that I was trading around 
23 that position. 

Q Did you use the number 10 or 11,000 shares? 


Ss 


A It could have been. 
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fe) Is that your recollection? 

A To the best of my recollection I may have told him 
that. 

Q ‘ How many shares did you and members of your famil 


own in Westec when trading in the stock was suspended? 
A 6,000 shares. 
Q What was the highest number of shares that you an 


members of your family owned? 


A I would say somewhere between 10 and 12,000 
shares. 

Q When did you own those 10 or 12,000 shares? 

A Oh, sometime in 1975 and '66. As I said be- 


fore, I was trading around t! t position. 
Q You mean you were selling your shares which at 
one time were 10 or 11,000 shares and reducing your holdings 


to around 6,000 shares? 


A Much to my regret. 
Q When did you begin selling Westec? 
A I had been trading Westec and then I began sell- 


ing Westeck short against the box, oh, somewhere in the 20s, 


iow 208 to high 20. 


Q When did you begin selling Westec short against 
the box? 
4 In the middle 20s, low 20s to the high 20. 


Jordon-direct 
Was that some time in late 1965? 


Yes, sir. 


Q When you sell stock short against the box 


do you make a profit when the stock declines in value? 


A No, you are losing money because you still 
have your position. I didn't sell all my shares. I 
still had a fairly large position in Westec. 


Q I am not talking about short sales as a hedge. 


| 
Assuming you have no long position in the stock when you sell). 


short against the box do you make money when the stock goes 
down? 

A When you are selling short against the box you 
have a long position in the stock already. 


Q When you sell short do you make money when the 


stock goes down? 

A When are actually shorting the stock? 

Q Yes. 

A Yes, sir. 

Q Did you ever advise David Buckley that he 
should sell short Westec? 

A I don't recollect whether I did or not. 

Q Did you ever advise David Buckley that you 
were shorting the stock Westec? 


A I think. I did. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOLSt 


to 


16 


17 


Ss ££ 8 Ss 


A 795 


jqbr 48 Jordon-direct | 19033 
Q When? 
A When I was selling short against the box. 
Q All during 1965? 
A There are times in '65 when I was trading around 


the position without selling short against the box, sometimes 


taking profits, sometimes taking losses. 


Q You sold the stock short on more than one oc~ 
casion? 

A i éi4, sir. 

Q In fact you had a continual short position, 


didn't you, for a substantial period of time, for a number 


of months? 


A I was never actually short the stock. 
Q You were selling short. 
A was selling short the stock against the box 


in 1965, that is correct, sir. 
Q Were you sélling short Westec stock against 
the box in 1966? 
A In 1966 I may certain short sales against the 
box. 
THE COURT: What does this mean, againastthe box, 
for the jury's benefit? 
THE WITNESS: I was long say 10 to 12,000 


shares of Westec and I didn't want to take the actual profit 


~ 
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say for that particular year, 1965. 

THE COURT: Long means you own the stock? 

THE WITNESS: That is correct, at lower prices. 
When you sell short against the box what you are actually 
doing is you can defer the income or the gain from one 
year to antoehr and also if it may go down a bit you could 


buy it back and cover your position that way and youmake 


a short term trade at any future year or So. 


Q Is that a form of hedge? 
a. To a certain extent it would be a form of hedge. 
9 So if the stock goes down an awful lot you are 


not hurt an awful lot, your loss is minimized? 

A I guess you can say that. 

Q Did you ever recommend to David Buckley that 
he should hedge in this fashion? 

A I don't recollect. I may have. 

Q Did you ever advise David Buckley that you were 
hedging in this fashion with. respect to Westec? 

A I never advised Mr. Buckley that I was hedging 
in this fashion. I was advising Mr. Buckley that I was 
selling short against the box. But for hedging purposes. 

Q Can you estimate the number of times you advised 
Mr. Buckley that you were doing this? 


A That is a difficult question to answer. 
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| 
Q Was it a subject of repeated conversations between 

you and Mr. Buckley? 
A I don't recollect how many times. It could 


have been months, three times, I don't know how many times I 


told him. 
MR. MANDEL: May we approach the bench? | 
THE COURT: We are going to recess for lunch at 
this point. We will recesswmtil ten minutes after two. | 
(Jury left the courtroom.) | 
MR. SHAW: You want Mr. Jordon not to talk to | 
anybody? 
MR. SHAW: Yes. 
THE COURT: All right. 
MR. MANDEL: Maybe he shouldn't even hear 
this. 


THE COURT: You are excused for now and don't 
talk about your testimony to anybody. 


MR. MANDEL:I would like this to be on the 


record. I think my adversaries are trying to turn a 
churning case into some different kind of case entirely, | 
a case without merit but one which has not been pleaded 

and one which has not been prepared and one which is not 


I have allowed a substantial amount of 


before the Court. 


latitude about this and it seems to me that not one werd 
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CROSS EXAMINATION (Continued) 


BY MR. MANDEL: 


Q Mr. Marcus, we were talking about capital turn- 


I asked vou if you have any 


over rate and guidelines. 
references with regard to industry literature which 


establishes capital turnover rates for particular situations 


and yesterday all you could mention, as I recall it, was 


Exhibit M. Have you since then searched for our found or 
obtained any other references establishing guidelines? 

A If by industry references you mean writings 
of this nature used by people in the industry as tools 
or what have you the answer to that would be no. 

@) How about SEC documents, does the Securities and 
Exchange Commission have any documents which establish 
guidelines for capital turnover in controlled accounts? 

MR. SHAW: Objection to the use of the words 
controlled accounts. What does that mean? Is that adding 
another element to this case? 

THE COURT: I don't know. Let us see what the 
answer is. 

A Again, in terms of SEC pronouncements on turn- 


over rates in general there are various cases but 


I don't know specifically of any written memoranda that 


they have put out. - I assume there are internal 
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memoranda of the commission. 


Q What cases of the SEC do you know about that 


establish maximum capital turnover rates of two? None, 


right? 

MR. SHAW: Objection. The witness is not 

being given a chance to answer the question. 
THE COURT: Let's see what happens. 

A There are cases that I hve read in the past which 


turn on specific fact situations. They don't say this is 


permissible or this is not permissible. They look at the 
turnover rate in the given case and make a determination as 
to whether it was appropriate or not under the circumstances. 
MR. MANDEL: I move to strike. The question 
was ir ie had any case where a mzimum of 2 was established. 


THE COURT: Strike it out. 


2) Will you answer my question. 
A The answer is no because the cases don't speak in 
those terms. 
THE COURT: His answer is no. 
Q Do you have a case where a maximum of 3 was es- 
tablished? 
MR. GRUTMAN:I can't see how that is a proper 


question. If the cases don't speak in those terms -- 


THE COURT: I think it is a prover question. 


jqbr 62 Marcus-cross o 1] 
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2 4 : ‘ : 
This gentleman is here as an expert and he is an attorney and 


3 ae ; , 
he has testified to certian quidelines and there was explor- 
ation in his testimony in that regard. 


Overruled. 


The cases -- 


i 
MR. GRUTMAN: The previous answer established 


that the cases don't speak in that framework. If they | 


don't speak in that framework as to the -- 


10 ; 
THE COURT: I struck that part out because it 


was not responsive. 


12 , 
| MR. GRUTMAN: All right. 
1 
' | A There are cases where a turnover rate of three 
14 . . : 
| times in a year has been held to be excessive. 
i Q What case? 
16 ‘ 
A I would need time to refer to certain docu- 
17 
ments to refer to this. 
» Hi. Was that a discretionary account? 
sd A Either discretion was found in any such cases. 
* (9) What is the case,do you know? 
21 MR SHAW: Is that the name of the decision? 
22 ! ‘ 
Q You say you can find it. How long would it 
i take ? 
“ A Through reference to certain articles that exist 
% on the subject. 
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Q But you don't know them now? 
A Not out of my mind, no. 
Q What is the highest rate of turnover that has 


been sustained that you know of? 


MR. SHAW: Objection to the form of the 


question. It is unclear, your Honor. 


THE COURT: Yes, it is to me too. 
Q Do you know of any cases that have been sustained 


by Capital to turnover ratio of higher than 5? 


A Offhand I can't say ‘1at I do know of any such 
cases. 

Q You don't know whether such cases exist or not? 

A Where a turnover ratio of 5 was found acceptable, 


no, TZ do nou. 

Q How about 6? 

A The cases with which I am generally familiar 
were the ones where ratios were found excessive rather than | 
acceptable. However -- all right. I will let that answer 
stand. 

Q What is the maximum permissible turnover ratio 
in a case where the client makes all the decisions? 

A First of all, even where control has been found 


the client may make the decisions. Areyou talking about whers 


the client has initiated as opposed to just approved the 
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recommendation of the salesman? 


Q Can you answer the question which I asked you? 


4 A No, I cannot, not as posed. 


5 MR. SHAW: Objection, your Honor. 


Q What is the maximum capital, maximum permitted 


capital of turnover ratio where the client makes the 


decisions rather than the registered repr sentative where 
there is no control, let's put it that way? 
10 : i 

MR. SHAW: Objection. 


THE COURT: Overruled. 


- A That question still can't be answered as asked 


because all the other factors enter into’) Le. The turnover 


“ ratio does not stand in a vacuun, it ties in with the other 


surrounding facts. 


THE COURT: What facts do we need? Mr. Mandel 

uv is positive that his is no control by the representative 

=! and ‘that the client is the one who calls him and says I 

8 want to buy. Do you need more than that? | 
* THE WITNESS: Well, on those facts you wuld still 
21 certainly want to know someof the other factors with respect 
- to the client himself although typically in those cases 

- churning has not been found. I think the practice in the 

- industry is nevertheless to look at those cases and ascer~- 

2 tain with respect to the client whether or not control 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


cenit wieatttalinateemeetenaiitineetiiaataemedinneetimmetianiatintenin “ax meme 
% of 


1 jabr 65 Marcus-cross a 
2 exists. / 
3 But where the customer in fact makes all of 
* his own decisions on his own, to my knowledge, assuming he 
5 has initiated as opposed to following recommendations of the 
6 Salesman, in those cases with which I am familiar churning 
/ has not been found in that type of situation. 
8 Q My question is what is the maximum permissible 
9 capital turnover rate in those situations? 
10 A What I am saying is to my knowledge none has 
ll been set on those facts whereas you are co it the 
12 customer has initiated all the recommendations himself. 
13 ae In other words, the customer is entitled 
14 to speculate and turn over capital as much as he likes if he 
1 knows what he is doing and he is the one who is doing it, is 
16 that correct? 
7 A The problem with what is if he knows what he is dq- 
18 ing. That is what the brokerage firm has to determine. 
Q You are responsible for compliance of these rules | 
in your firm, are you not? 
21 | A Yes. 
a Q And you have many emp.oyees? 
- B A Yes. 
24 Q Have you issued any directives rather to those | 
5 


employees to help them avoid churning situations? 
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After you have an active account what do you 


A Then itis analyzed among other things for turnove 


ratio, the commissions generated are looked at, we make certai 


other inquiries with respect to the nature of the customer 
and the circumstances to see whether Site cis the whole situ- 
ation in its entirety based on the factors that have pre- 
viously been discussed here whether it appears to us that 


We also talk to the 


it might be a churning situation. 
customer to see that he understands what is going on in 
the account and ti is in accord with his wishes. 
13 Q So you have personally examined a large number or 
a substantial number of accounts that were discretionary and 
active and you have determined the turnover ratio of those 
accounts, right? 
17 A Again, I don't do that review personally. 
18 ee But you are responsible for it? 
In part. 


And you give the instructions, right? 


21 A In part. There is another gentleman who reviews 
discretionary accounts. 

Q Is there any one account where you have ever said 
on this account it is gone to 2 capital ratio turnover 


of 2 and that is churning, by God, has that every happened? 


BS & 8 & 
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MR.SHAW: Objection. 
THE COURT: Take out by God and you may 
answer the question. 
Q Has that ever happened? 
A There have been cases where we have decided or 


determined that accounts are too active and that the 


sales person and the client should be talked to to reduce th 


activity. 
a I am talking about turnover ratios of 2. 

You say that is took active per se in a non-discretionary 
act. 

MR.GRUTMAN : That is not his testimony in this 
case. 

MR. MANDEL: Buckley's account was a non- 
discretionary account. 

I ask you what you do in your discretionary ac~ 
counts. 

MR. GRUTMAN: I object to the question since st 


presupposes an inadequate set of criteria on which the wit- 


ness based his prior testimony. A nose is not a face. 
A No, the 2 is not a per se excessive amount. 
Q Even in a discretionary account, right? 
A I would say that is true under the right 


circumstances, an account which knows and is willing to sustain 
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| 
2 such activity and also if the activity does not appear to be 
3 | favoring the broker or the firm rather than the customer it | 
+ | would be acceptable. The problem again is you continue 
5 to focus on turnover ratio as the indicia of churning and 
6 | there is a lot more to it as I discussed earlier in my testi- 
7 mony. You have to look at the trading in its entirety and 
8 the pattern of in and out. 
9 MR. MANDEL: I move to strike everything ex- 
10 cept the answer to my question. 
ul A Yes. 
12 Q Mr. Marcus, the hypothesis give to you yester- 
13 day is that you had an educated customer, is that right? 
14 A He had a college degree, yes. 
15 Q A master's degree? 
16 A All right. 
7 Q In business. He had a course in securities analy 
18 sis.. 
MR. SHAW: That wasn't in the hypothetical. 
20 THE COURT:It was not, as a matter of fact. 
21 MR. MANDEL: All right. We will let that go. 
22 THE COURT: All I am saying is I don't think it 
- B was in a hypothetical. | 
2A | QO That the customer has taken a special post- 
3 | graduate course in security analysis. | 
| 


SOUTHIRAN DISTRICT COURT REPORTERS, Us COURTEOUS! 


- ae 


R 


A 807 


~¢ 


149d 
jqabr 72 Marcus-cross 
MR. SHAW: There is no testimony to that ef- 
fect. It was a postgraduate course in business and he had | 


a BA in economics. There is no testimony supporting that. 

MR. GRUTMAN: 1 three hour course. 

MR. MANDEL: I will withdraw it. 

MR.SHAW: Unless I am totally mistaken. 

MR. GRUTMAN: You are not mistaken. 

THE COURT: You have to go ahead on your own. 
In any event, the jury's recollection of the testimony will 
goven. 

Q I ask you further to take into consideration that 

the customer approved every transaction in advance, got 
the confirmation slips regularly,got the statements regular- 
ly, kept his own stock records, understood everything that 
was happening, prepared his own tax returns, had large 
paper profits at times, wanted to speculate, wanted to use 
every device of leverage, was not satisfied when he had 
profits of $400,000 in one security, that he had outside 
friends in the industry, that he spent $100 a month for 
one financial publication and studied it, that for years he 
was keeping his records andmew what was going on and 
continued to authorize what was going on and never com- 
plained, taking those facts into your hypothesis, do you 


say a capital ratio of turnover of 2 per annum is excess- 
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ys ive? Answer my question, please. 


MR. SHAW: This is an improper tactic. The 


ee 


witness is trying to answer the question. 


5 THE COURT: Everybody please be quiet so the 
witness can answer the question. 


7 A Am I to take only the facts you are given or 


add it to the prior hypothetical? 


THE COURT: Take those facts. 


10 MR. SHAW: ‘There is no basis then for the question, ; 
It is their ledger card and all the other facts. 


THE COURT: No, Mr. Mandel is putting his hypo- 


13 thetical just as you put yours. Overruled. 


14 MR.SHAW: I object upon the grounds of relevancy. 
15 THE COURT: Overruled. 
16 A I am going to have to have the even read 
17 because I misunderstood your beginning. 
18 (Question read.) 
19 MR. SHAW: I repeat my objection. This is 
20 unclear whether this is in addition tothe facts taken 
21 in the original hypothesis. 
22 THE COURT: It is clear it wasn't. We reread 
yA plus the education because you raised the question whether the 
24 course had been in security analysis. The question was sus~ 
25 tained ad we deleted that. Please go back and read it 
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all over again. 

To stand up and make an objection like that be- 
fore the witness answers -- I want to make sure we have no 
question about it. 

MR. GRUTMAN: I would like to make my objection 
beforethe reporter reads the back. On this naked question 
Sanding alone we don't have the description of the age or 
the financial circumstances. 

THE COURT: You may add t!.at just as Mr. Mandel ma 
add or subtract from yours. 

MR. GRUTMAN: Splendid, Judge. 

(Question read.) : 

A Again I stated before certain elements that I would 
consider in deciding whether that was or was not excessive 
have not been included there so I really can't make a 
determination on the facts you have given. 

In other words, I think the facts as stated are 
not complete enough on which to formulate an opinion and 
answer that question. 

Q The facts stated to you yesterday were complete 
enough for you to formulate an opinion without these facts be 
ing cramped in, is that what you are saying? 

A Some of these facts were in the question yester- 


day. 
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2 | Q But you were able to formulate an opinion on what 
was told to you yesterday, you are not able to formulate an 


opinion on what I tell you now, is that correct? 


5 | A Yes, because the question does not include cer- 


6 tain essentials. 
f Q That is all right. vou can't formulate the opin- 
8 ion on these facts. 


9 Do you keep computer records of your firm's 
10 accounts? : 
ll A They are generated on a computer basis, yes. 

2 Q Do you have a way of finding out the average turn 
13 over ratio of all the accounts? 

14 MR. SHAW: Objection. He answered that question 
15 before negatively. 

16 THE COURT: Overruled. 

17 A Not a computerized basis. Such calculations 

18 are made manually. 

Q Do you have any knowledge of the average turnover 

20 ratio in your firm of all accounts? 

21 A No, I already said we don't keep records on 

22 that basis. 

a Q Do you have any feeling at all? 

24 A Only what I can answer from looking at accounts 
25 on a general basis.. If you want my impression based on that 
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I can give you that. 

Q I am asking you this now, sir: Do you have 
knowledge of the capital turnover ratios of Drexal Burnham 
where you are the compliance officer so that you can say with 
any degree of certainty what the average capital ratio turn- 
over is in the accounts? 


A I can only answer that on an impression obtained 


from looking at accojnts in general but not from making turn- | 


analyses on all accounts or even on most accounts. If you 
want my impression based just on a review of accounts, 
just looking at monthly stateiuents over the course of the 
period of time I can give you that. 
Q Have you looked at monthly statements to de- 
termine the capital turnover ratio of the accounts? 
THE COURT: Have you or haven't you? 
THE WITNESS: I am not sure I can answer that 
question as posed. 
Q You can't answer the question as posedd. 
Didn't you tell me before that you do not make that analy- 
sis except under special circumstances? 
A Yes, that was part of my answer to that question 
and why I can't answer it as it was phrased. 
Q You can't answer it. You don't know. You 


dont take the trouble to find out. 


Marcus-cross 
I didn't say that. 
3 MR. SHAW: Objection. 


THE COURT: Sustained. 


5 9) I would like to do one more thing, Mr. Marcus, 
6 in making your calculations of capital turnover how did you 
7 treat the purchase and sale of a stock pursuant to a call 


option? 


A The sales were not calculated. This is only total 


purchase. 


ll Q Just the purchase. 

ts A The premium was included initially as a purchase 
13 and then the call price, if the call is exercised, the | 
14 cost of the stock upon the axercise of the call was also 

15 included. 

16 Q Was treated as a capital transaction? 

7 A As a purchase, yes. 

18 a Mr. Rothman, will you mind going to the board 


again so we can illustrate one final example. 


20 MR.SHAW: I would like that blackboard -~ are 

21 you going to erase that? 

2 MR. MANDEL: You want it kept? 

3 MR. SHAW: Perhaps we can write it down 

2A on a piece of paper. I think it wotId be relevant to using 
=“ it later on. 
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THE COURT: Wasn't it recited into the record? 
I was going to ask him to do that but as he was reading 
the figure it mpeared to me the whole matter had been 
recited into the record. 

MR. GRUTMAN: It has. 

THE COURT: You can erase it as far as I can 
sée, 

MR. SHAW: May a copy be marked? 

MR. MANDEL: I would like to offer it eventually 
or offer it to my friends to you can erase that. 

Q Mr. Marcus, we are just going to go through a 
simple transaction. 

THE COURT: Mr. Mandel, start your question 
without the preamble, please. 

MR. GRUTMAN: Otherthan for rhetorical purposes 
is there any special reason we have to have this chalk 
illustration? 

THE COURT: You have blowups of your exhibits. 

MR. GRUTMAN: And they are in evidence. 

THE COURT: I am going to permit this. 

MR. GRUTMAN: All right. 

Q Let us assume that Mr. Buckley wanted to buy 
or spend $10,000 to by calls on sav Atlantic Richfield, the 


option being to buy at 100 and let us assume that the 
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call price is what would be reasonable, ten, is that a good 


round number? 


4 A Yes, that would -e a reasonable figure. 


Q Ten? 


Yes. 


A 


7 ‘ 
2) That would be a leverage device, right, which 


was actually used in the account, right? 


A Yes. There were calls purchased in the account. 


Q So for $10,000he got the option to buy 1,000 


shares of Atlantic Richfield at 100, is that correct? 


That is correct. 


A 


B Q So far it is a typical kind of call, right? 


i A. Yes. 
6 Oo Then just before the call expires the price of 
i Atlantic Richfield -- | 
be 
" A I think there is something wrong with the figures || 
18 Wait a minute. He is spending a total of $10,000? | 
Q Right. | 
A No, it calls on 1,000 shares, that would really | 
21 be ten calls times 100 so that would be $1,000. 
= Q You are talking about a call as a unit of 100. 
io I am only talking about shares. I am tryine to make this ! 
” simple so we can all understand pA 
% A He is spending only $1,000 on the calls for 1,000 
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shares, not $10,000. 
Q Look again and think about it. It is $10 per 


share per call, right. The right to call one share costs 


him $10. 

A Okay. 

Q Right? 

A Right. 

Q So when he puts up $10,000 he has the right to 
call 1,000 shares at $1000 a share. 

A Correct. 

Q And if the price of the stock near the expiration 
date is 105 he has qot to do something about that, right? 

A Yes. 


Q Let us assume that he decides to exercise, save 


this $5 per share by exercising and selling simultaneously, 


would that be a typical transaction? 

A It certainly is one way to take the profit at 
that moment in a call. 

Q It is a loss really but you salvage it. 

A Okay. 

Q So that typically he could buy, exercise his 
option to buy 1,000 shares at 100 and pianteanscualy sell 


those shares for 195, right? 


A Yes. 
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Q And that is a typical be eeeieee 

A Yes, that is done in the market, certainly. 
Q And it was done in Buckley's account, was it 


not, where he exercised a call and scld and bought at the 


same moment, right? 


Buckley account. 


Q Were you hear when Buckley tescified abuut that? 

A No, I don't think I heard him testify on that. 

Q The buying and selling simultaneously dozsn't 
take cash in or out of the account, it is really a .churning 
transaction so he ca cet the $5,000 back, right? 

A Yes. 


Q When you recorded this kind of transaction what 


7 A Yes, thet was done in some oases in the 


16 kind of capital turnover ratio did you emerge with? 

17 A That wouldte a turnover for that transaction -- : 
18 Q 1l times, I think. 

19 A No. On that particular transaction he would have 


invested 110,000 total purchaseprice with 10,000 capital, 
21 on that particular transaction. 

2 Q You say it is a turnover of ll times, right? 
8 A On that transaction, yes. 

%A Q That is artificial and meaningless, isn't it, 
25 


that number applied to that situation? 
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MR. SHAW: Objection. 


THE COURT: Overruled. 


A No, Tt 1s net. 

Q Tt ‘is noe? 

A No. 

Q Do you know about clearing houses and originat- 


ing houses? 

A To some extent, yes. 

Q Who has the responsibility or let me put it 
another way, does the clearing house have the responsibility 
to prevent churning? 

A Usually such responsibilities are defined in 
the clearing agreement as to who is responsible. 

Q Isn't it true, Mr. Marcus, that under the rules 
of the Exchange and the security laws of the United States 
there is no way in the world that the clearing house can 
delegate that responsibility and absolve itself from re- 
sponsibility? 

MR. GRUTMAN: Objection. What the laws of 
the United States are and what they require is a function 
of this Court and not of any witness. 

MR. MANDEL: As he understands it. 

MR. GRUTMAN: I don't care what his understand- 


ing is. 


as 
jqbr 84 Marcus-cross iad 

THE COURT: That is a matter for you to show me 
the law and me to charge the jury if you are correct. 


MR. MANDEL: This witness may know. 


MR. SHAW: That is beyond his area of expertise. 


That is a question of general hw. 


THE COURT: Sustained. 


Q Mr. Marcus, are you being paid or have you been 
paid for your testimony here as an expert? 
MR. GRUIMAN: Nobody is paying for his testimony. 
The insinuation is foul. 
THE COURT: You are objecting to the form of the 
question, right? 
MR. GRUTMAN: Yes, Sir. 


THE COURT: Sustained as to form. 


Q Are you being paid for your services here as an 
expert? 
A I am not personally being paid for my appearance 


18 


on My firm will be reimbursed for its expenses in 
connection with providing myself and the services related. 
Q Whe is paying your firm? 
A The Finley -- 
MR.SHAW: Objection. 


THE COURT: Overruled. 


es Ff & SS 


Who is paying your firm? 
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A The Finley, Kumble firm. 

MR. MANDEL: Thank you. 

THE COURT: If I may ask you concern- 
ing this $10,000 of calls for Atlantic Richfield, that is a 
Situation, is it not, in which the customer finds that by 
completing the transaction he can save himself a $5,000 
loss, right? 

THE WITNESS: Yes. 

THE COURT: He has laid out 10,000 and finds he 
can save himself five of those ten by buying and immediately 
selling the stock, amI right? 

THE WITNESS: That 1s righe, 

THE COURT: He saves himself $5,000 by going 
through this buy-sell transacticn? 

THE WITNESS: Yes. 

THE COURT: In what way do you say that that 
is a turnover of his capital 11 times when he saves himself 
$5,000? 

THE WITNESS: The mathematical calculation would 
be to add the $10,000 cost for the calls and the $100,000 
purchase price in exercising the calls so that adds up to 
$110,000 and assuming the $10,000 is the only capital 
in the account you would divide that by the $10,000 in the 


account. 
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THE COURT: So this is a bookkeeping thing and 
has nothing to do with capital actually put in or taken 


out. 


THE WITNESS: It is a mathematical calculation. 


6 THE COURT: He doesn't put in and take out 105, 


’ 


He has a total transaction 


it is a bookkeeping calculation. 


in which he saves himself $5,000. 


9 THE WITNESS: Right, on these facts. That is the 


net effect of it. 


ll THE COURT: Thank you very much. 

12 If this apparently has some support in the record 
13 for the fact that this has occurred in this case -- 2 
14 THE WITNESS: I don't know as far as the 

15 numbers or the magnitude but there were cases where calls 

16 were exercised and sold ovt contemporaneously. 

17 THE COURT: This is the salvage operation as 


18 it is called in the trade as I understand? 


19 THE WITNESS: This is one way to salvage some 

20 of ic. 

21 THE COURT: Obviously that 11 times figure 

22 gets averaged into all the other figures on your Exhibit 49? 
= THE WITNESS: Yes, it would. 

%A THE COURT: That is a factor that the jury 

95 || must keep in mind in assessing Exhibit 49, are we correct 
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in that? 


THE WITNESS: It is a factor. 


THE COURT: That is the way I phrased my question, 


yes. 
Thank you very much. 

REDIRECT EXAMINATION 

BY MR. SHAW: 

Q Is it customary in computing ratio of turnover 
capital, of the turning over of capital, to include 
transactions such as this? 

A Yes. 

Q What is the basis for including such a trans- 
action in computing the turnover ratio? 

A Well, twofold really. In terms of the mathe- 
matical propreity it is part of the function of adding up 
the total purchases of all securities including options 
bought in the account. In terms of the net effect of the 


transaction in deciding whether or not it adds to or de- 


tracts from churning, of course, the purchase and resale is 


done on an immediate basis and commissions are charged 
on both the purchase and saie. 

In this case for a $10,000 capital turnover 
there would be commissions on the purchase and sale of 


1,000 shares. 
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2 i Q Wherever there was a call lidar: Lf there 

3 was a loss, would vince be a salvage operation such as this? 

4 A If you mean a loss such as here where there is som 
5 appreciation in the price of the stock over the striking price 
6 but not enough to result in a profit there were some of these 
q transactions and some instances where calls were sold. If 

8 you mean a net loss on the transaction whereby the strike 

9 price or rather the market price at the time the option 

10 expired was below the striking price and thereforethe 

ll total premium was being lost, the total loss of the calls, 

12 in those cases the options just expire. In that case 

13 certainly no one would exercise the option on those facts. 

14 Q Did there come a time when the account failed to 
15 involve the purchase of calls? I place before you 


16 Exhibits 9 through 21. 
17 A There are no option transactions in 1966. 
18 There are no option transactions in 1965. There are 


option transactions in 1964 but none in ‘65 or ‘66. 


Q This option transaction, how does it generate 
21 commissions to the customer's man? 
22 A Well, in the example cited on the investment of 
- $10,000 it would, upon the exercise, and immediate resale, 
% it would be -- on the example cited with an investment of 
5 capital of only $10,000 it would generate commissions on 
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the pruchase of $100,000 worth of securities and the sale of 
$105,000 worth of securities which would be a fairly 
Significant amount of commissions for a $10,000 investment. 

Q In other words, the commission would be a 
percentage for whatever the commission rate was of $100,000 
or $105,000? 

A Yes, the commission would be charged on the 
stock transactions, not on the option. It would be 


charged on the $100,000 value of the stock. 


Q You have reviewed this account, have you not? 
A Yes. 
Q On cross examination Mr. Mandel used the word 


active trading account and highly speculative account 
and you answered certain questions with respect to those 
words. Will you tell the Court and jury whatyou mean 

by an account which is actively traded? 

A An actively traded account that has a high 
frequency of purchases and sales over a period of time. 

Q And what is a speculative account? 

A A speculative account is an account in which the 
customer is taking higher risks in connection with his 
Purchases by buying stocks that are not as well established, 
not as safe as someone who is buying for example blue chip 


stocks or stocks which are considered safer, less volatile. 
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Q So a speculative account has something to 
do with the quality of the stock purchased, correct? 

A Usually that is the way an account is char- 
acterized, yes. 

Q Where an account is actively traded how is money 
made forthe customer? 

A By an excess of the sale price of the security 


less commissions. In other words, by profit on the purchase 
and sale of the securities. ) 
Q Is there a differentletween an account which is 
actively traded and an account which is churned? 
MR. MANDEL: I object to the form of that 
question. 
THE COURT: Overruled. You may answer it. 
A Yes, an account that is churned is one in which, 
among other things besides the trading being initiated 
or instigated or recommended by the salesman or perhaps he in 
fact has discretion, in addition the nature of the trading 
is such that it benefits the salesman more than the 


customer in terms of who derives the financial benefit 


fronthe trading. In a churned account the trading benefits 
the salesman or the firm by way of commissions as opposed to 
necessarily being in the interest of the client who is de- 


riving benefits from profits in the account. 
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Q Can you further explain the difference? 

A Well, generally in a churned account the 
purchases and sales don't have any close connection with the 
price movement of the securities. In fact, the securities 
may well not move very much in price up or down and yet the 
stocks are bought and sold in a fairly rapid fashion. 

Q Without regard to whether there is a profit 
generated for the customer? 

A That would be the effect of selling a stock 
which hasn't moved up or down very much. If it has moved 
down obviously the customer lost money. If it moved up 
Slightly the commissions to the broker may well have offset 
any small profit on the sale of the stock. 

Q Would it be correct to say that you see a series 
of purchases and sales without any purpose other than to 
generate a commission? 

THE COURT: Is this a question? 

MR. SHAW: Still in the abstract, to differenti- 
ate between a churned account and an actively traded account. 

THE COURT: I don't think he defined what he 
meant by actively traded account. I was waiting for that part 
of his answer. 


THE WITNESS: Actively traded account is 


one in which the purchases and sales come within a relatively 
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brief period of time, certainly a matter of perhaps a few 
months, if not less. 

Q Where you have a churned account there is the 
same factor, in other words, the purchases and sales occur 
within a relatively brief period of time, correct? 

A Yes. 

MR. MANDEL: I object to that. 


MR. SHAW: That is harmelss. 


MR. MANDEL: I object. It is leading and con- 
clusory.. 
THE COURT: Overruled. 
Q There is a short holding period? 
A Right. 
Q But in an actively traded account which is 


not ‘churned the stocks are sold where a profit is made or 


they are sold to cut off a loss, correct? 


A Yes, exactly. 
Q That is how you make money in trading, correct? 
A Yes, by trying to minimize losses and maximize 


profits, of course. 

Q Whatdo you find in this account? 

A In this account in many instances, some of 
which I cited in my earlier testimony, there are purchases 


followed shortly by sales where the stock has either moved 


SOUTHERN DISTRICT COURT REPORTERS. Us. COURTHOMSI: 


L114 
jqbr 93 Marcus-redirect A S97 


down or has moved up if at all very Slightly and not even 


enough in many instances to cover commissions, in other 


cases just enough to barely yield a profit to the customer 
over the commissions. 
Q I believe you illustrated that with respect to 


Westec during your testimony even though the stock was 


going up it was sold and then it was purchased and then sold, 
correct? 
MR. MANDEL: Objection. 
THE COURT: Sustained. 
Q Based upc your experience in this industry 
and based upon your analysis of these ledger cards I ask you 
this question: In your opinion, with a reasonable degree of 
certainty, is all these accounts which were actively traded 
Or are these accounts which were churned? 
A These accounts were churned, in my opinion. 
THE COURT: Mr. Marcus, the answer to your 
earlier question gets down to motive towards the purchases? 
THE WITNESS: Yes. 
THE COURT: The actively traded account can 
look similar to the churning account in terms of the 
ledger sheets in the company and it is a question of 
motive for the purchases and the sales? 


THE WITNESS: Yes. 
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2 THE COURT: We defined earlier what the two 

3 motives are. That is really the distinction, is it not? 

4 THE WITNESS: Yes, that is correct. 

5 THE COURT: All right. 

6 Q Mr. Mandel gave you certain blackboard presenta~ 
7 tion of questions involving X, Y, 2 over a period of 

8 time, XYZ Corporation. 

9 Was that description where you had $10,000 

10 at the beginning of the period and you buy X stock and then ' 
ll you sell it and then you buy Y stock and you sell it 


12 andyou buy Z stock truly descriptive of the activity you 


13 find in this account? 

14 : MR. MANDEL: Objection. Thatis leading and 
15 improper. 

16 THE COURT: Sustained. The account speaks 


17 for iteelt. 


Q Did you find during certain quarters, and I 


& 


direct your attention to the second quarter of 1964 that instead 
of $10,000 there was approximately an equity of $158,000? 
21 MR. MANDEL: I object to that. It has nothing 
to do with the example. 
MR SHAW: I have to illustrate it. Mr. Mandel 


has done it. To set forth the picture correctly it should 


. ¢ = S&S 


be done this way. 
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Sustained. A 829 

MR. MANDEL: This is prejudicial and there 
should be an admonition. 

THE COURT: Let us go forward. As I said 
before, ladies and gentlemen, it is the evidence that 
counts, answers © questions, colloquy is not evidence, 
anything I say is not evidence. It is what you remember 
the answers to questions tok. 

Go ahead. 

Q Mr. Marcus, in your opinion, does the issue 
of churning in a situation where the customer says 
I want to speculate and take risks in determining whether 
there is churning involve a question as to suitability? 


THE COURT: I think he testified as to that 


earlier at consideralle length and Mr. Grutman indicates that 


his memory is in accord. 
MR. GRUTMAN: Yes, your Honor, my memory is in 
accord. 

Q Where in the course of your day-to-day business 
you come to the conclusion that you should find cut ad- 
ditional facts, do you make inquiry to determine  .f active 
turnover of ca;ital is in keeping with financial circum- 
stances, assets and salaried income of the person doing 


the investing? 
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Certainly. 
Is it your position that a customer's man is 
free to i..vest and reinvest a customer's capital as many 
times as he wants provided the customer is intelligent 
and knows whatis going on without making any inquiry as to the 
impact this may have on his family? 
MR. MANDEL: I object. 


Sustained as to form. 


THE COURT: 


Q tT ask you this question: I would like you 
to add to the hypothetical question I asked you during 


direct examination, based upon your analysis of the ledger 


this period, 1962 through 1966. the Buckleys had two | , 
chileren, subsequently five shildren, that the father was 


16 in the practice of giving the family $5,000 a year each year 


17 in Georgia~Pacific stock, tiat he had a salary of between 


| 
13 cards, the customer's account card and the fact that during 
15 and $30,000 per year and that between 25) to 9) percent 


ig 

18 of the transactions were instituted by suggested and 

recommended by the customer's man or even thatonly 65 percert 

21 | of the transactions were instituted and suggested by the 

22 customer's man, that this was, aS you can see and certainly : 
2 in these accounts, margin accounts, that there was 

Oy | telephonic contact between the customer's man and the 

25 | eustomer between 5 and 6 times per day or from 6 to 9 times 
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per day 


end cf the period his assets were as set 


scheule 


I would 


Marcus-redirect 


, or even two or three times a day, and at the 


which you saw and that his age was 31 in 1962, 


like you to assume further that he had a master's 


degree and that he approved every transaction in the sense 


that although it was initiated and suggested by the 


customer's man he said yes, go ahead and do it, I approve, 


“orth in the previous 


tha 


he received confirmations of all the transactions and monthly 


statements and he kept stceck records and he understood what 


was going on, that he prepared his own tax returns and that 


he wanted to make profits and he even wanted to speculate 


and he wanted tc maximize the leverage that he had and at a 


point he had a large paper profit and didn't take his profit, 


ti.2t he read outside financial publicartons and even subscribe 


to them 


at the rate of $100 per month, that he kept his 


own records and knew what was going on, and during the period 


1962 through 1966 didn't complain, is it your opinion with a 


reasonable degree of certainty based upon your experience and 


the facts that I have given you that there was a churning 


in this 


case? 
MR. MANDEL: Objection, leading. 


THE COURT: If that is the only objection 


I will overrule it. 


A 


Ye,¢g on those facts I conclude thatthis account 


jqbr 100 Marcus-recross A 83H 
was churned. 
3 MR. SHAW: No further questions. 
RECROSS EXAMINATION 


BY MR. GRUTMAN: 


6 Q In the hypothetical question Mr. Mandel posed 

7 to you involving the salvaging vall the $10,000 investment 

8 resultea@ in a net loss in his computations of $5,000, is that 

9 correct? 

10 A That is correct. : 
ll Q How far in addition to the arithmetic a $5,000 

12 loss was a commission for the purchase of the $10,000 call? 

13 A Yes, I re‘erred to that. 

14 Q Give me an approximation in ball park numbers of 

15 whet the cost of that commission would be -- 

16 MR. MANDEL: As of that date. 

17 MR. GRUTMAN: As of that date, yes. f 
18 LBs I would estimate and of course I am going on 


memory, now, between 1500 and $2,000. 


20 Q That is for the purchase of the 10,000 -- 

21 A Double, the pirchase and the sale. 

22 Q For the purchaseof the call and for the in on 
Pe the $100,000 purchase the out on the sale? 

2A A Yes. 

25 Q Total commissions would be a profit to the 
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broker of $1500, right? 

A To 2,000, in that range. 

Q In actual expenses to the customer of $5,000 
for the loss he took plus the $1500 in commission making a 
$6500 loss to the customer, is that correct? 

A That is correct. 

Q You mentioned on your computer you don't use a 
turnover ratio as one of the standard spitouts that the com- 
puter reports to you? Ae 

A That is correct’. 

Q Do you however use some other determinant which 
ts a tip-off to you about excessive activity in an account? 

A Yes, we ook for 12 transactons or items in a 
month as a way of isolating such accounts. 

Q If you had more than 12 transactions in a set ius 
would that be some indication that would require looking into 
to ascertain whether churning was going on? 

A Yes, once we find such accounts we look further 
to see whether or not the account may have been churned. 

Q Whenyou make those further investigations 
does the firm go to the customer's man dealing with the 
account to ascertain facts and particulars as to suit- 
ability and propriety? 


A Among other things, yes, that is one thing we 
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3 Q Was is your testimony that there is some absolute 
4 and imputable rule of an X factor, say 2, which is the 

maximum number of times that any capital account can be 
turned over for any customer in any account? 


A No. 


8 Q You told Mr. Mandel that there were these 


9 13 various categories or criteria which were weighed and 
evaluatc?, is that right? 

b Yes, correct. 

Q And as to whether or not churning has taken 
place in a particular account does that involve an evalu- 


atiun of the interplay of those 13 criteria? 


Ss & & 
oo 
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14 
15 THE COURT: Those 13 criteria were factors regard- 
16 ing "acceptable turnover". That was the only thing as to 


17 which they bore. 


18 Q I will ask you were those 13 criteria 
eriteria which were used in ascertaining whether churning had 
| taken place in an a .count? 

21 | A Yes, definitely. 

22 | Q And did those 13 criteria apply solely to turnover 

2.4 ratio or to the ovsrall concept of churning? 
| A The overull concept which is far more than 
25 ! turnover ratio. 
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2 Q Do I understand from your eines then, | 
3 Mr. Marcus, that turnover ratios standing by itself coes 
4 not determine whether churning has or has not taken place 
5 ipso facto? 
6 A Correct. 
7 Q For example, if you had the fi..res shwwa on 
8 Exhibit 49 and they belong to John Paul Getty or Mr. Onassis 
9 that would be one set of facts, wouldn't it? | 
10 A Of course. | 
ll Q But if it belonged to Tillie the Toiler, | 
12 that would be another? | 
be A Yes. 
14 Q And what belongs to J. Paul Gettv, what may 
15 be proper or suitable for John Paul Getty may net be suitable 
16 for Tillie the Toiler? 
17 A Yes. 
18 Q Sam the postman or David Buckley, is that 
a | right? | 
| 20 | A That is correct. 
21 Q Two more questions: | 
22 Insofar as ascertaining wiether or not Churning 
8B is going on or improprieties have taker. place from your 
4 background, knowledge and experience is there any obligation 
25 on the part of the originating house, that is to say the 
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broker who gets the customer and initiates the orders 


to supervise and surveil the account? 


A Definitely. 


Q Lastly, a question was put to you initially 

as to whether or not you were being paid for your testimony. 
Do you remember that question as originally 
posed by Mr. Mandel? 

A Yes. 

Q I take it that an agreement has been made to pay 
for the time which you are required to spend in having 
reviewed these accounts, prepared the analysis which you did 
and the time which you are spending in court, is that cor- 
rect? 

A Exactly, yes, sir. 


Q Was there an agreement, Mr. Marcus, for your 
firm to be paid for anything other than your time? 

A No. 

Q Was there an agreement made as to what your 
testimony would be before you were called as a witness? 

A No, definitely not. 

Q Have you ever been called upon by the Finley, 
Kumble firm to review or analyze any other brokerage ac- 


count? 


A No, I have had no dealings with Pinley, Kumble 
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Marcus-recross 


Therefore you never testified in this case in 


which we have ever appeared either as a party or as counsel 


on behalf of a client, is that right? 


A 

Q 
money which 
be a factor 
correct? 

A 


Q 


That is correct. 


Inasmuch as I understand that the amount of 


my firm has agreed to be responsible for will 


of the amount of time you spend here, 


Right. 


The more time the higher the bill? 


Correct. 


MR. 


GRUTMAN: Thank you very much. 


is that 


JQjw 1 Marcus - recross 11207 
RECROSS EXAMINATION 


BY MR. MANDEL: 


4 Q How much is your firm being paid per hour? 


5 A I frankly don't know. 


Q It hasn't been settled, is that correct? 


7 A It will be some. function of my salary divided 


into the time I spent here. 


How much time have you spent on this case? 


Q 


10 A I have it back in the office but I could 


ul come up with some figure here perhaps. I would say perhaps | 

Le about twenty hours. That is eck eek | 

13 ae How about your subordinates? 

14 A I don't have an exact figure on that but | 
15 


perhaps two or three man-days. 


16 | Q Answering Mr. Shaw's questions you felt you 
VW | had enough facts to give an answer although you didn't 
18 have enough facts to give Me an answer, is that correct? 
MR. SHAW: Objection. 
20 THE COURT: Overruled. 
21 A That is correct. | 
= Ae In answering Mr. Shaw's questions did you 
_ B make an assumption as to whether the decisions were really 
2 being made by the customer or whether the decisions 
2 were really being made by the customer's man? 
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A I am not sure I know what you mean by 
decisions. I have two different views of the assumption 
I made but I am not sure decision would be the most 


descriptive term for it. 


Q Do you know what a rubber stamp acquiescence 
is? 

A I have my own understanding. 

Q Have you assumed in giving your answers that 


Mr. Buckley's authorization of the transaction was a 
rubber stamp acquiescence? 

1. SHAW: Objection. It can be the answer 
to every single put. I think it should be more specific. 


THE COURT: Overruled. 


A Did I assume that in -- 

Q In giving your answers. 

A No, not rubber stamp. 

Q If you were asked to assume given all of 


these facts that Mr. Buckley actualiy knew what each 
transaction was about and wanted te do that transaction 
of his own willing volition and understanding and heard 
the suggestions that he may have got, considered them 
and then reached his own personal considered decision 
would youstill say the act had been churned? 


A Yes, I would. 


MR. MANDEL: That is all. 


Jordon-direct 
(Recess.) 
(In open court; jury present.) 


CHARLES R. JORDON, resumed. 


DIRECT EXAMINATION (Continued) 


BY MR. SHAW: 


I would like to direct your attention to the 


Q 


8 | spring of 1966. Can you recall if at that point you began | 
9 to have or had conversations with Mr. Buckley with respect 


to Wastec stock? 


A Is that your question? 


12 Q Yes. 


13 A I don't recollect what conversations I had with 


14 him at that particular time. 
15 Q Can you recall attending a breakfast at the 


Plaza Hotel during the summer of 1966 where Mr. Hall who at 


16 

7 that time was president of Westec was the speaker? 

18 A Mr. Hall, yes, sir. 

19 Q When was that? 

20 A That was in July 1966. 

41 Q Prior to July of 1966 did you have conversations 


with Mr. Buckley about Westec stock? 


A I would imagine from time to time we probably 


2 

23 

°% spoke about Westec stock. 

25 Q Other than that can you recall the conversation? 
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A The exact conversation? 
Q No, in substance what he was saying to you 


and what you were saying to him during that period. 

A I cannot recollect it. 

Q Can you recall prior to the breakfast meeting 
in July of 1966 Mr. Buckley saying anything to vou regarding 
Westec in the nature of a concern or a fealing of the 
jitters or anything to that effect? 

A No, sir, I cannot, sir. 

Q Did there ever come a time when Mr. Buckley 
advised you that he wanted to sell out his Westec position? 

A No, @ixr. 

Q Did you ever have a conversation with Mr. Buckley 


in which you advised him not to sell out his Westec pc. sition? 


A I don't recollect any conversation to that effect. 
Q Can you recall the day or the period of time 
when trading was suspended in Westec? I am sure you 


recall that day. 

A The exact date I don't recall. I recollect 
it was suspended some time in August. 

Qa Shortly prior to the time trading was suspended, 
and by shortly I mean within a matter of days or a week or 
weeks, did you have any conversation with Mr. Buckley that 


you can recall with respect to Westac? 


Jordon-direct 


Yes. 


Was that conversation in person or over the 


| telephone? 


A ie sr 


Q Was it in person or over the telephone? 
It was in person. 
In person? 
Yes. 


Where was that conversation? 


It was right after -~- 
Q Where? 
A Right itside or as we were leaving the Plaza 
Hotel after the breakfast on Westec securities. 
9 In that conversation or at or about this time 
did you advise Mr. Buckley in substance that he should 
not sell out and say anything about a copper mine? 


A No, at this conversation -- 


That is an answer to the question, thank you. 
Were you in contact at that time with the PR 
girl at Westec? 
A I may have been in contact with her to have 
Mr. Buckley invited to the breakfast. 
Q Other than that contact do you recall being in 


communication or contact with the PR qirl at Westec during 
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2 | the summer of 1966 or before the trading in the stock was 
3 | suspended? 
4 A I recollect I spoke to her but I think she 
5 called me. 
6 ) On more than one occasion? 
7 | A I don't recollect. 
8 Q Can you recall if during this period of time 
| | 
9 she was in frequent contact with you? | 
10 A In frequent contact? 
ll Q Yes. | 
12 A No, sir. ys 
13 | (@) Can you recall the PR girl at Westec aie telling | 
14 you that t’iere has just b-en a strike or a favorable dis- 
145 covery or a favorable development with respect to a 
16 copper mine of Westec located in Latin America and that | 
17 peoplewere spreading rumors about the stock in an effort | 
18 to depress the price of the stock so that they could | 
subsequently buy it cheaply and make a profit? Did you 
20 ever receive that infornation? 
21 A Did I ever receive that information? 
2 6) Yes, sir. 


A No, sir. 
Nid you ever tell David Buckley that? 


No, Six.. | 


Jordon-direct 


2 | Q Did you have more than one in person conver~ 


3 Sation with Mr. Buckley regarding Westec during 1966? 
4 A Before suspension? 


Q Yes. 


6 A Mo, six. 
7 Q It was just that one conversation at the Plaza 
8 : Hotel after the breakfast outside? 
9 | A Outside walking back to his office. 
10 | Q Can you teil the Court and jury what your 
ll recollection regarding that conversation is? 
2 A Yes, sir. 
13 | Q What did he say and what did you say? 
4 A We had been at the breakfast meeting and 
16 Mr. Hall said that before the opening of the market that 
16 «| morning they were going to announce merger plans with 
7 Talley Corporation and 2n his talk he mentioned certain 
18 facts that may be determined or made me tell Mr. Buckley 
18 or advise Mr. Buckley that if i were in his position 
20 I would sell Westec and buy Talley and by so doing he would 
21 || get back just as much Taliey, it was supposed to be a 2 for 
2 1 marger, that was going to be announced on the tape 
me before the opening, and he would get just as much Westec 
24 if the mergerhad been consummated and at the same time 
25 reduce his debit balance and at the same time take advantage 
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of the tax carry forward loss that he still had. 


Q Are you referring to $500,000 tax loss carry 
forward? 
A That is the figure I mentioned before which 


stuck in my mind. 

Q At that point did vou own about 6,000 shares of 
Westec stock? 

A At that point I think I owned more than 6,000 
shares. | 

Q Did you recommend to Mr. Buckley that he sell 
out his entire position in Westec stock? 

A L did, siz. 

Q At that point was the stock of Westec beginning 
to or had it been in a decline in price? 

A No, it had been in advance. 

9) Wasn't the stock cf Westec selling for around 45 
shortly before trading was suspended? 

A I think it was suspended at a price of 45. 
It arrived cere the day before just the announcement of 


the suspension. 


Q From a high of 60? 
A The day before, a high in the 50s. 


@) It lost five points in one day? 


Or more. 


1 jqbr 8 Jordon-direct 


2 Q Had it been trading at the rate or the price 


of 60 during the summer? 


4 A As high as 66. 

5 Q Did you have any conversation with Mr. Buckley 

6 about the fact that if he did sell out his position in Westec 
7 stock that this might have the effect of causing a depreciatio 


in the market price of the stock or cause a further slide? 


9 A Never did I make that statement to him. 


If Mr. Bucklev had sold out his market position 


Q 


in Westec could that have had an effect of causing the price 


12 of the stock to go down, all of a sudden sell 11,006 shares? 


13 A No, sir, it was one of the most actively traded 


fond 
> 


stocks on the American Stock Exchange and it was very heavy 


15 volume . | 
16 Q In addition to the shares which you and your 
17 family held in Westec stock during this period of time did 
18 Gross & Company have a position in Westec? 
A I datt know, sir. 
20 Q Did you ever learn that Gross & Company 
21 had a position in the stock? 
22 A I don't recollect that I did or not. I honestly 
. @ don't know. 
24 Q Did you ever learn that Charles Gross individually 
ys) had a position in the stock? 


Jap, 3 Jordon-direct 


A I never knew Charles Gross ~~ 


MR. MANDEL: I am going to ask -~- 


THE COURT: For representations as to the 


basis? 


MR. SHAW: I make no representation. 

THE COURT: The question should not be put 

in that form then. I sustain the objection and the jury 
will put those questions from its mind and I feel if you are 
unable to have a foundation, Mr. Shaw, you better go at this | 
a little differently because there was an implied repre- 
sentation in the question. 

MR. SHAW: I am quick to say that I am just 
inquiring. 


THE COURT: All right. 


Q Mr. Jordon, do you know if Mr. Gross individually 


had a position in Westec stock during'66-'65? 


A I don't know, no, sir. 
Q After trading in WEsteck was suspended did 
you have a conversation with Mr. Buckley? 
A I think I did, yes. 
Q Did you have a conversation with Mr. Buckley at 
the offices of Newburger, Loeb? 
A TH 19667? 


Q Yes. 
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I don't know whether it was in 1966 or in 1967. 


Did you meet with Mr. Jjuckley's attorney, 4 


Yes, sir. | 


Were efforts made to obtain payment on Mr. 


Buckley's debit balance on his margin account and his 


wife's margin acc .nt? 


9 A Yes, sir. 


10 Q When the stock was suspended was the effect of 
the suspension to cause a valuation down to zero of his 


holdings of Westeck? 


13 A Not immediately but at some future time they 


14 marketed down to zero. 


15 Q As a result he had not enough stocks having 


16 any value to support the margin indebtedness, would that be 
VW correct? 
18 MR. MANDEL: Objection. 
MR. SAHW: I withdraw the question. 
Q Was ther2 a deficit as a result of the sus~ 


pension of trading? 


A He had a debit balance in his account. Being 


a margin account he had a debit balance against the amount 


= & 8 


———S 


of shares of Westec he held in his account. 


oe FF & & 


Q Can you recall approximately how much that was? 
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The debit? 
Yes. 
Approximately about 280,000 in round f3 i 


That was after selling out all tne other stccks 


in his account that weren't suspended? 


A 


Q 
A 


Q 


That I don’t <é.ollect. 


Afcer tradine was resumed did you sell your stock 


Yes, sir. 


MR. MANDEL: Can you fix the dae 


When was trading resumed? 


Trading was resumed I think in Mav 369. 


Can you c'ivs us the exact date tradira was 


resumec., May what? 


A 


Q 


I think it was May 12, '69 


On May 12, '69 did - 71 sall out your position in 


Westec stock? 


A 


Q 


A 


Q 


A 


a week after that or approximately I sold the last 1,000 


shumes. 


I sold 2,000 shares out on May 12th. 


How many shares did you own as of that point? 


6,000. 


When did you sell the remaining balance? 


I sold about ten days late: 


=e 


3,000 more and about 


A na ais Se A A A A. 


Jordon-direct 


At about a price of ten, correct? 


A No, I sold 2,000 shares at the opening at 
1l and a fraction and 3,900 shares at apsveximetety 9-1/2 
and I sold 1,000 shares at approximately 8 and a fraction. 

Q Can you recall that the average purchase price 
that you paid for these shares was approximately $3 per 
share? | 

A The approximate -- 


MR. MANDEL: Objection. 


THE COURT: This is irrelvant,it seems to me. 


Sustained. 


Q Can you recall if there was any conversation with | 
Mr. Buckley at this voint after trading was resumed to the 
effect that Mr. Buckley and all concerned would wait to see 
if the stock ever reached the point where its market price 
was such that upon the “ade of the stock the debit balance 
could be satisfied? 

MR. MANDEL: May I have that back, please? 
I missed part of it. 

THE WITNESS: I didn't understand the question. 

THE COURT: Rephrase it. 

Q Was there any conversation between Mr. Buckley 

and you or Mr. Morris Newburger to the effect that on the 


resumption of trading Mr. Buckley's stock would not be 
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sold but that the parties would wait to see if the stock 
ever went up to the point where the debit balance was 
equivalent to the value of the sto xk? 

A I never had any conversation with Mr. Buckley 


Or Mr. Newhurger on that question whatsoever. 


MR.SHAW: No further questions, your Honor. 


Can we have a moment? Mr. Grutman may be 
some place else. 

Your Honor, I have just one further question. 
I found the document I was looking for. 
BY MR. SHAW: 

Q Plaintiffs' Exhibit 4 for identification, I show 
you this document and ask you whose initials appear at the 
bottom next to the words branch manager or partner? 

A Morris Newburger MB. 

Q Are you sure that is not Mable Bleich? 

A It is MB. I don't knew. Tt is MB. 

Q What is the significance of the initials MB 
appearing on this account card? 

Ly I would imagine MB signed it as branch manager 
for our firm and for the firm of Newburger, Loeb -- I don't 
know. MB is here. There is a signature I don't recog- 
nize. 


Is that the account card of Mary Buckley? 
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2 THE COURT: I take it on its face that is what ph 


THE WITNESS: Yes. 


Does that indicate Mabel Bleich approvec the open- 


Q 


ing of this account? 


It could very well be, I don't know. 


8 THE COURT: You don't know? 


9 THE WITNESS: I don't know. I see the initials 
10 MB. It could mean Mabel Bleich. 
ll THE COURT: You don't know or recognize that 
12 as anybody's initials? 
13 | THE WITNESS: It's been too long ago. 
14 Q Does MB also appear on the account card with 
15 respect to Mr. David and Mary Buckley? 
16 A I would imagine this might be a B. It could 
17 be construed as something else. It could be construed 
18 as a.B also. 
19 | Q Underthe rules of the New York Stock 
20 Exchange and the procedures in effect at Gross & Company at | 
21 the time weren't you required to fill out the account 
a | cards? 
_ 2 | A What do you mean to fill them out? 
24 Q To fill in the blank spaces. 
25 | MR. MANDEL: I object to the form of the 


jqbr 15 Jordon-direct A 
question. 
THE COURT: Sustained. 
Q Ien’t it in fact true that the account cards 
have blank spaces in them? 
A Yes, Sir, in cthat:-.rticular one it does. 
Q Wasn't the vorocedure at this time to fill out 
the information on the card? 
A Yes. 
MR. MANDEL: The procedureof what, Newburger, 
Loeb? 
MR. SHAW Gross & Company. 
MR. MANDEL: This is a Newburger, Loeb card. 
Q Is this a Newburger, Loeb card or Gross & 
Company card? 


A It is a Newburger, Loeb card. 


Q Was it the procedure of Gross & Company clearing 


with Newburger, Loeb to fill out the card to indicate what 
banks he had, for example? Was it the procedure of Gross 
& Company to fill out the card to indicate the information 
about its customer when it was clearing with Newburger, 
Loeb? 

A Yes. 


MR. SHAW: No further questions. 
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CROSS EXAMINATION 


BY MR. GRUTMAN: 


4 a) Who is Cedel Jordon? 


5 A My wife. 


6 Q On August 1966 when Westec was suspended how 


many shares of stock dic vou and your wife Cedel Jordon own 


together? 


9 A 6,000 shares. 


10 Q You ar? sure it wasn't 11,000 shares? 


ll A That was the net figure was 6,000 shares. 


12 Q You are sure it wasn't 11,000 shares? 

13 A Thatwas the net fiqurewas 6,000 shares. We wer 
14 long 12,000 shares together and short against the box of 

15 6,000 shares. 

16 Q But your interest in the Westec shares was in 

7 12,000 shares, correct? 

18 MR. MANDEL: Objection. 

19 THE COURT: Sustained. 

20 Q Was there 1,000 shares owned in your name alone? 
21 A There was 1,000 shares owned in one account, 


whether it was my account alone or the joint account I don't 


recall and the other account had the 11,000 shares and the 


6,000 shares short. 


es <= ua Ss 


a) Do I understani correctly it is your testimony 
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that at the time Westec was suspended in two accounts, 
one in your name and one in the name of you and your wife 
you had an interest in a total of 12,000 shares of that 
stock, is that correct? 


MR. MANDEL: Objection. 


THE COURT: Sustained. He answered that question 


as to just what he had. 

Q Did you tell Mr. Buckley what your vosition was 
in Westec shortly before the close down or suspension of 
trading in WEstec? 

A I don't racollect -- 

THE COURT: That is repetitious. 

MR. GRUTMAN: I didn't ask him this. 

THE COURT: This was asked by Mr. Shaw. 

You never told him. 

Did you ever disclose to Mr. Buckley that you 
had other customers who were also in Westec besides himself? 

A I could have. I don't recollect. 

Q Do you recollect whether or not the total number 
of shares held by your customers besides yourself and your 
wife shortly before the close down in the trading of Westec 


was 39,689 shares? 


MR. MANDEL: Is there such a representation? 


MR. GRUTMAN: There is such a representation. 


Jordon-cross 
2 Q Did you not believe that there was a conflict 
of interest between your representation of Mr. Jordon on 


his account and the activity in the Westec stock for your 


own account? 


6 A No, Sir. 2 de not. 


7 Q For a person holding the stock long they would 


8 benefit if the stock went up, isn't that correct? 

9 Ke Yes, sir. 

10 | Q And for a person holding the stock short their 
11 profit would come if the price would go down, isn't that 
12 correct? 

13 | A Outright short, corract. 

4 Q You held stock short? 

15 A I held stock long. I was short against the 
16 box. My net position was long. 

17 Q But you had some stock which was short? 

18 MR. MANDEL: Objection. 

19 THE COURT: Sustained. 

20 Q Were you doing that as a kind of hedge? 

21 THE COURT: He answered that. 

22 Q When you met Mr. Buckley how searching was your 


inquiry into his background and expertise in the securities 


2A | world? 


a MR. MANDEL: Asked and answered. 
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; | THE COURT: Overruled. I will permit it. ar 
$ A I .°* only asked many questions but he volun- 
‘ | teered a lot of information. 
. | 9) From the informatica which you got you knew that 
: | he was a young man, isn‘t that true? | 
y | i Yas, sir. 
a | : 
| Q And that he had no professional experience in | 
r | the securities world, you knew that, didoyou not? 
| 
ge A He was never down Wall Street. | 
ae Q And -- | 
al THE COURT: The witness ought to be permitted 
ag to answer that question. 
. THE WITNESS: Repeat ,our question, please. 
“ Q You knew he had no business experience in the 
” | securities world, isn't that true? | 
| 0 | THE COURT: Read the question back that was | 
" | asked. | 
19 (Quastion reid.) | 
| THE COURT: I got the impression you had more you 
“ were going to answer in regard to that question. 
| 
- A But he s2emed to know an awful lot abcut Wall 
™ Street and he had studied in the area of finance. 
” | Q He told yout: . <7 
| } 
= A Yes. | 
| 
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Q Did you find out what his study of finance 


consisted of? 


| 
4 A That he had studied in the business at some ivy | 
5 || leaque school. I don't recall the name of the school. 
6 Q Did he tell you that he was in some way expert 


in finance, financ.al transactions and securities? 


A No, sir. 


Q Do you agree, Mr. Jordon, that a little knowl- 


edge is a dangerous thing? 


THE COURT: Objection sustained. 


9) Woud you agree that what Mr. Buckley possessed 


as you spoke to him was just a smattering of ignorance? 


THE COURT: Objection sustained. | 
Q How would you describe Mr. Bucklev's sophisti- | 
eation as an investor? 
MR. MANDEL: As of what point? 
Q At the time you met him. 
THE COURT: 1959. | 
A Well, I didn't know immediately because I only 


met him in 1959 opening the account and it was over a 


period of time that I learned the sovhistication of the mar- 


ket, people he knew in Wall Street, his contacts in Wall 


Street. 


Q Are you-sugqesting the contacts he had in 
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Wall Street in acs way equioped him with insider or : 
specialized knowledqe? | 

A Definitely, sir. 

0) Who were the people? 

A As I recall, Mr. Irish's customer's man at ee 


Lunch, Mr. Clancy who was I think a partner in a money 


management firm. Those are the only two names I rcol- 
lect. | 
Q Did he ever do business with Mr. Clancy? | 
A I have no idea. 
Q Did yahave any idea what Mr. Clancy may | 


have told him? 
A I don't recollect Mr. Clancy told me because -- 


Q Otherthan the fact he knew these people did you | 


have any knowledge of what his relationship with them was? 


A Very close. | 
(9) In a business sense? | 

| 
A I don't know how close in a business sanse but | 


I know very close in a prvsonal sense. 

Q Mr. Jordon, prior to his involvement with you wher 
you were working for Gross & Company or as a partner in Sross, 
what was themaximum debit balance that Mr.Buckley had ever 
had in any margin account, do yau know? 


A No, sir. 
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Did you ever inquire? 
A No, sir. 

Q Did you know that as time was going on in these 


transactions in which you were acting as a broker that he was 


running up a debit balance of several hundred thousand dollars 


A Did I know that he was running up a debit balance? 
Q Did you have an awarenessof it as it was accumu~ 
lating? 


A Yas, Sir. 


Q That was a real obligation which he had to pay 


to Newburger, Loeb when he made a profit or loss on the 


tJ 


to 


stock, wasn't that a fact? 


A That is correct. 


Q And didn't he tell you that the maximum aount 


of a debit balance that he ever had before he opened one 


through you never exceeded $15,000? 


A No, sir, he never told me that. 

Q And you never inquired? 

A I don't recollect whether I did or not. 

Q Because as far aS you WPTre concerned with 


each buy and each sell there was a4 profit to your firm by 


way of a commission, wasn't there? 
MR. MANDEL: Objection. 


THE COURT: Overruled. 
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A There was a profit through me personally? 
Q That is not the question. 
A Read the question. 
Q For each buy and each sell there was a profit 


to your firm in each commission earned, isn't that true? 


THE COURT: That isn't the question you put before 


MR. GRUTMAN: That is the auestion I am putting 


now. | 
THE COURT: That is not the question and the witness 

is taken out. You prefaced the earlier question wivrh the | 

wrd "because". I don't know whether you are aware of 

that. 


MR. GRUTMAN: I wasn't aware. Absent that 
conjunction then. 
THE COURT: Perhans we better start afresh here. 
Q In each sale and each buy there was a commission 
charge by your firm, right? 
A There was a commission charge by Newburger, Loeb 
Partc€ which we shared. 
Q The bulk of which went to the firm in which you 


were a partner, isn't that true? 


A I don't know the terms. I don't know whether 
the bulk -- 
Q You méan you can remember how much Mr. Buckley 
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beyond the scope of what is permitted. 


of this 


MR. GRUTMAN:I think the credibility 


witness is vary, very much at issue and I think that con- 


Sidering the volume of trading in which he acted -- 
THE COURT: I will permit you certain latitude, of 


course. 


MR. GRUTMAN:I am almost through . 1 am sorry I 


wasn't here when Mr. Shaw was completing the examination. 
I am almost through. 


THE COURT: Very good. 


@) Do you recollect having testified earlie~ today 


that you recalled that David Buckley told vou at the time that 


he opened the account with you at Gross & Company that he had 


a 4 or $500,000 tax loss carry forward, do vou remember 
giving that as your sworn testimony today? 
A That is the figure that remains in my mind. 


Q And does it remainin your mind that that is a 


figure that existed before ha Started that trading or 


after that trading had become a disaster to him? 


A That was a figure he gave me before. 
Q You are sure of that? 
A Absolutely sure as it remains in my mind and as 


I recollect the figure. 
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2 | QO And you couldn't be wrong about it? 
3 THE COURT: I sustain an objection. | 
4 | 9) Do you remember what the provisions for the | 
5 sharing of commissions were between Newburger, Loeb which was 
6 just the clearing house and Gross & Company which initiated 
7 the activity by procuring the customer? 
8 A If I tell you that I have complete trust in 
9 Charley Gross and I never to this day knew what portion 
10 || of the commissions -- | 
ll MR. GRUTMAN: As far as the answer goes I ask it | 
| 
12 be stricken as gratuitous and self-serving. 
ig | THE COURT: I will permit it. | 
14 | A I never questioned Mr. Gross as to what percentage! 
15 of the commissions we were getting and Newburger, Loeb was 
16 getting. I was getting a certain percentage of the profits 
17 | from Newburger, Loeb -- from Gross & Company rather and that 
18 was it. If I didn't have the trust in Charles Gross I | 
19 wouldn't have bacome his partner. 
20 THE COURT: I will strike the last sentence of that 
21 answer. 
22 Q i take it Mr. Gross was 4 fetund of yours back in 
yA} | '62 and is still a friend of yours today, isn't that true? 
2A | A Charley Gross was never a personal friend 
| 
25 | of mine. I had just met him while I was with Hayden, Stone. 
| 
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to 


He made his office with Hayden, Stone. 


3 Q Didn't you come in to this courtroom yesterday 
| 
4 and embrace Charles Gross, with your arm around him? 
5 A I also kissed his wife. I kissed Mabel. 
6 Q I asked you whether you didi what I asked, did you 
7 put your arm around Charles Gross yesterday when you came 
in? 
A 1 aid. 
Q Have you not previously testified that Charles 


‘ross is a friend of yours? 

A I don't recall I testified he is a friend of mine 
bue he is a friend of mine. 

Q You never interested yourself in what the 


business arrangements were between Newburger, Loeb and Gross 


& Company between 1962 and 1966? 
A Never. 


9) As a man who has been in the market for as | 


long as you have, is it not customary that on the division 
of commissions between the clearing house and the originating 
house that the originating house gets the lion's share of 
the commission anc the clearing house a smaller percentage? 
A I had been a partner -- 


Q Can you answer the question? 


THE COURT: Answer that if you can. Do you know 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSI 


Sqbr 32 Jordon~-cross 
that to be a fact? 
MR. MANDEL: I object to the lion's share. 
THF COURT: I think everybody knows what we 
are talking about here. I will overrule the objection. 


AD I would imagine we received tie greater percentage 


« 


at Newburger, Loeb. 


Q Do you know what the custom and practice was? 


Pardon? 


Q Do you know what the custom and practice was 


in the years 1962 through 1966 on the sharing or division of 
commissions between an originating house and the clearing 
house? 
THE COURT: Newburger, Loeb and Gross? 

Q Yes. Would your recollection be refreshed if 
I suggested to you, Mr. Jordon, that Gross & Company for 
initiating the business got 60 percent of the commission 
and Newburger, Loeb for being the clearing house got 
40 percent, does that sound like the usual practice as it 
prevailed in the industry in the year '62 through '66? 

A Yes, I think that would be the prevailing -- 

Q Since Buckley was a customer of yours what was 
your arrangement with the man that you trusted, Charley 
Gross, as to that portion of the 60 percent of the 


commission that went into your pocket? 


2A 


1on-cross 


Saber. 33 by 


MR. MANDEL: jection. 


(Sustained. ) 


What was your arrangement with Gross & Company 


Q 


about the participation that 


by you? 


2 s working on 40 percent of the Gross 


he 


t think wa 


A 


portion, 40 or 42-1/2. It varied. 


is that 


Q You got 40 vercent of Gross' commission, 


Correct? 
40 percent of the Gross portion of the 
f the whole commission? 


Didyou get 40 percent oO 


I got 40 percent of wiat Gross received. 


you had in commissions originated 


| 
| 
| 
| 
commission} 


| 


| 


A | 
| 

Q If Gross got 60 percent you got about 24 percent 
of every dollar of commission that was generated, right? 

A Yes. 

Q You got 24 cents on every dollar of commission 
earned? 

A No, I got 40 percent of the commission -- 40 


e 


he full commission and on the profits of Gross & 


percent of t 


Company I got 10 parcnet of 40 percent of what he received, 


something to that effect. 


Q Are you telling me you got 10 percent of the pro- 


fits of Gross & Company as 4 whole? 


After all exvenses, ys. 


A 
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Q You got 10 percent of the profits of Gross & 
Company on an overall basis? 

A Right. 

12) And in addition you also received 40 percent 


of the commission earned by Gross & Company for customers 
whom you originated? 

THE COURT: I will sustain an objection to the 
form of the question. Mr. Jordon, what did you get? 

Would you tell us what vou got, please? 

THE WITNESS: I recollect I got 40 percant of 
tha commissions that were generated in the business that I 
did as a customer's répresentative. 

THE COURT: Was it the entire commission or the 
commission after Gross & Comnany -- 

THE WITNESS: The entire commission. 

THE COURT: 40 percent of the entire? commission 
and the percentage of the Gross & Company income you early 
testified to? 

THE WITNESS: ‘That is right. 

THE COURT: On that note, ladies and gentlemen, 
we will adjourn for the evening. 10:30 in the morning 

(Jury left the murtroom.) 


(ADjourned to June 26, 1975, at 10:30 a.m.) 
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2 NEUBURGER, LOEB & COMPANY, INC., 
| et al 
3 | vs. 
| CHARLES GROSS, ect al. 
a | and 
| NEUBURGER, LOEB & COMPANY, a 
5 | New York Limited Partnership, 
i et al. 
6 jj 
7 New York, June 26, 1975, 
| 10:30 a.m. 
8 | 
2 Trial resumed. 
10 | 
| 
11 
12 | (In open court; jury present.) 
13) COA RL Bs .O:R 0: 0.N resumed. 
4 | MR. SHAW: I think Mr. Grutman was finished 
6 | or was about to tinish his examination. 
16 | MR. MANDEL: Is it my turn? 
7 | THE COURT: Are you through, Ilr. Grutman? 
8 | : MR. GRUTMAI: I thought I was, Judge. [ 
i think I am. 
pV MR. SHAW: So therefore I am. 
| 
21 CROSS EXAMINATION 
2 | BY MR. MANDEL: 
23 Q Mr. Jordon, from the first day you met Hr. 
2 | Buckley in 1959 until today has 'r. Buckley ever said 
3 || to you, “I think you did something wrong in my account’? 
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A Never, sir. 
Q lias tir. Buckley ever brought any lawsuit 


or arnitration against you? 

A No, sir. 

Q Did Neuburger, Loeb ¢ Company ever bring 
any lawsuit or arbitration against you? 

A No, sir. 

) Nid Gross & Company ever bring any lawsuit 
or arbitration against you? 


A No, sir. 


Q During the years that you were working with 


Mr. Buckley and acting as a broker or registered repre- 


sentative <-- 


MR. SHAW: Objection. 

THE COURT: What is the basis for the 
objection? 

MR. SHAW: The objection is to form and 


also it assumes that he was working with Mr. Buckley. 


That is the fundamental question in this case, whether 


) 


he was working with, for or against. 


THE COURT: The ohjection is technical 
and it is overruled. Go ahead. 
2 During the years you were working with Mr. 


Buckley and acting as a registered representative and 
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talking to him on the telephone did lir. Buckley solicit 

your opinions and recommendations? 

A Yes, sir, he did. 

Q pid Mr. Buckley ever give you discretion 
to make decisions and do transactions on your own? 

A Never, sir. 

Q Did you ever put through any transaction, 
buy or sell, of any kind for lr. Buckley without his 
prior authorization? 

A Never, sir. 

Q What considerations motivated the recommenda- 
tions which you made to “r. Buckley over the years? 

MR. GRUTMAN: Objection. 
THE COUP: Sustained. 

Q What were your motives? Did you have any 
motives behind the recommendations which you made to 
Mr. Buckley from time to time? 

MR. SHAW: Objection. 
THE CCURT: Gentlemen, come up here. 


(At the side bar.) 


THE COURT: What is the basis for the objec- 
tion? 
MR. SHAW: It is not testimony; it's just a 
position. It's not evidence. 
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THE COUPT: It goes to his state of mind. 
MR. SHAW: lis state of mind during four 


THE COURT: You have charged that he was 


workiny for the interest of the brokerage house and 


not the customer. It seems to me he has a right to 


say what his motivation was. 


MR. SHAW: During a four-year period? 
THE COURT: Yes. You can't force hin 
to stand mute. You say he was motivated by self- 


interest. [t seems to me at the very leagt he should 


be allowed to say the basis for his actions. You can 


cross examine him and the jury will decide what went on 


but it seems to me he can hardly be forced to Stand mute 


on this issue, 


MR. SHAW: But he should give testimony 


rather than just a denial. 


MR. MANDEL: They have already asked him 


about the motivation. They say because you had the 


stock you wanted to drivethe price down and this and 


that. 


THE COURT: It may be, Obviously we are 


going to get into specificity either on your direct 
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Hs: |SHAW 


Eiwill withdraw that, your Honor. 


THE COURT: All right 
(In open court.) 
(Question read.) 
A Every stock that I recommended to Mr. Buckley or 
that Mr. Buckley bought on his own recommendation I 
gave him my honest and sincere advice throughout my 
dealings with Mr. Buckley, whether to buy or sell. 
My motives were to make money for llr. Buckley. 
Q Is that true of every eee an and 
every piece of advice you gave during the entire eile 
tionship? 
A Yes, Sir. 
MR. MANDEL: No further questions. 
MR. SHAW: No questions. 
THE COURT s You mav step down, sir. 
(Witness excused.) 


MR. SHAW: The plaintiff calls Mary Buckley, 


your llonor. 
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- Si | SM fo Bi WC GX, a plaintiff 7 . 
3 | herein, called as a witness, being first duly sworn, 
4 | testified as follows: 
s DIRECT EXAMINATION 
6 BY MR. SHAW: 
7 Q Are you the wife of David Buckley? 
| 
S aN Yes, <I am. 
: THE COURT: You are going to have to keep 
10 your voice up so that the last juror and counsel over there 
ll can year you. 
RQ | THE WITNESS: i wild tev. 
- 13 | Q Are you the Mary Buckley who had an account 
4 | at Gross & Company during the year 1962 through 1966? 
15 A Vos, I am. 
16 Q Did you ever meet anybody connected with Gross 
V7 & Company? 
18 fie No, I did not. 
19 Q Were all decisions with respect to the purchase 
20 and sale of securities in that account -- 
21 THE COURT: No, this is leading. Why don't 
2 you ask her what she knows about the subject. 
_ 2 Q What did you do, if anything, in relation 
“4 | to that account? 
25 | A I did nothing other than sign whatever I 
| 
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A) ere 


had to sign. 


Q Did you file joint tax returns with your husband} 


during the years 1962 -- 
A Yes, we always have. 


Q Do you know what the concept or term Ntax 


loss carry forward" means? 
d No, 2 .don't. 


filed) didi you 


Q In any tax return that you have 


ever file a return in which it was stated that there 


was a $5090 tax loss carry forward? 


A T don ©. Know. 


Q Each year prior to 1962 were your in-laws 
or family in the habit of giving certain shares of Georgia- 


Pacific to you and Navid and your children? 


A Yes. 
MR. MANDEL: I think that is leading, your 
Honor. 
THE COURT: It's leading and cumulative 


too. 


Sustained. 


MR. MANDEL: May the answer be stricken? 
THE COURT: I will permit it to stand. 
Q Do you know what happened to those shares 


that were given each year prior to 1962 and during the 
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period '62 through '64? 

A I know what happened to some of them, 

Q What happened to some of them? 

A Some of them my father-in-law yave me for 


me to get help in the house with the children and the 
nurse. It was used for that reason and the rest 


my husband took care of it all. 


Q Da you know what happened to the shares? 
A Excuse me? 
Q Nid those shares have any relationship to 


Gross & Company? 


THE COURT: Mr. Shaw, that is exactly that 


leading that I spoke ahout yesterday. You ask her 


what does she know happened to those shares. Please 
do not suggest an answer, 


MR. SHAW: All right. 


THE COURT: I thought I made that clear earlier 
this morning. 
Q Do you know what happened to any of those 


shares in addition to what you told us? 


A I know I have signed some over to ny 


hushand that were in my name and he did with them what 


he does with all the stock. 


Q Do you know what happened to those shares 


| 
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A Not specifically, no. 
Q Do you know anything that occurred with 


those shares? You don't have to be specific. 


A No, I really don't. I really can't say 


that I knew anvthing about it. 
Q Did you ever have any conversation about 

Westec? Just yes or no. 

Does the name Westec mean anything to you? 


A Yes. 


Q Did you have any conversation with your 
hushand about Westec during 1966? 


A I don't know if it was definitely in '66 


but, yes, I have had conversation with my husband about 
Westec. 
MR. MANDEL: Objection on the grounds of 
relevance. 
THE COuRT: Sustained. 
Q Did you ever meet Mr. Jordon? 
A No. 
Q No you have any knowledge whatsoever as to 


any account at Gross & Company in your nane? 


A I knew I had an account, yes. 


Q Do you know what period of time you had that 
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account? 


A No, I really couldn't say. They send you 


statements. They send things in my name. An 
envelope would come with my name on it. Over a 
period of years -- 


Q Did you see the statements? 


I looked at them but they don't mean anything to| 
can't understand then. 
Q Did you have a conversation with your husband 
about that account? 


A We talked about it to the extent I knew we 


owned a lot of stock in it but that is all I knew. 
That is all we talked about. I didn't understand 
Q You didn't understand it? 
A No. 
MR. SHAW: No further questions. 


CROSS EXAMINATION 


BY) PRs.) Grom eans 


Mrs. Buckley, are you a working woman? 


A paid working woman, no. 
With all due respects, you are a homemaker? 
Yes. 


Q In the years 1962 to '66 was your full-time 


activity heing a mother, wife and homemaker? 
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2 A Yes, I believe we had three children in 


those years. 
And five by the end of 1966? 


‘wo prior to '62 and five during "62. to 


And five children is the number of your 


children? 


9 A Right. 


as far as having anything to do with the activity in 


the account. 
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10 i) Have you had any training of education in 
ll | securities dealings or the financial world? 

12 | A io. 
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13 | MR. MANDEL: Excuse me, your Honor. 

14 I am going to object. I think it is entirely ‘irrele- 
15 | vant. I think the evidence is clear here that Virs. 

16 || Buckley left these a in the hands of her husband 
uy and he took care of everything, and it is a question 

18 of his training and knowledge and understanding that 

19 is relevant to the issues in this case. 

20 THE COURT: Mr. Grutman, how ahout that? 
23. MR. GRUTMAN: She has a separate account, 


your Honor. I want to establish that she was a cipher 


THE COURT: Hasn't that been established? 


to 


jqa 12 i. 
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I think it4s heen established. 


Q Mrs. Buckley, do you have any independent 


? : 
financial resources of your own? 


A Other than dividends from stocks in my family, 


no. 


QQ And the stocks in your family, are thev 


Stocks that were acquired by your husband in his securi- 


ties dealings? 


A No, the stocks in my name,that I know of, 


are stocks given to me as a gift. 


Q Would that be from your family? | 
A No, from ny father-in-law. | 
(@) 


What was your father-in-law's practice concern- 


ing gifts made to your hushand, yourself and your children? 


That is, in the years '62 to '66. 
MR. UATDEL: 


times. 


MR. GRUTMAN: Mr. Jordon testified that 


Mr. Buckley was so independently wealthy) 2 Ehink| fe ws 


} 
important to establish what that so-called independent 


wealth consisted of. 


THE COURT: You mischaracterized his testi- | 


mony. He was told that by Mr. Buckley. 


MR. GRUTMAN: That is Mr. Jordon's testimony. | 
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THE COURT: I am clarifying your comment 


on Mr. Jordon's evidence. He didn't say he was, he 


was told. 


MR. GRUQMAN: I wish to establish what 


the Lace 1s. 
THE COURT: I will permit you to establish 


Q What was Mr. Buckley, Sr.'s practice about 
the making of gifts to the members of your family? 

A I think he gave us as much as he could undar a 
certain -- I don't know what you are calliny it. You 
are allowed to give so many stocks as a gift and he gave 
us that number each year, either at Christmastime -- 

Q Do you recollect what the sum was that: you 
received in dollars? 
£ aon’ s, 


A No, The stock changes in value. 


Q I understand. At the time that it was 


given did it ever exceed more than $3000 per year per 


person for whoever received the gift? 


A tT a@én*t think so but © don’t Know. 

Q Other than the securities which were given 
by Mr. Buckley, Sr. did you have any other assets? 

A Ho. 

Y Ihat happened to the securities that were 
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those stocks or whether they were lost? 


nae, tir 
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with your 
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w 


come home at approximately 7:30. 


7] 


rN 


Q 


A 


wo 
Ww 


Q 


whether your husband was hospitalized? 


- €O you, your husban 


rey 
re) 
— 
Ts 
< 
O 
c 
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My husband handled all of then. 

No you know whether or not you still hav 

THE COURT: I think Mr. Shaw went into 
Grutiman. Sustained. 


During the years 1962 to '66 were you 


husband's working schedule? 


VW 
Les 6 


Now many hours a day would he work? 
In New York? 

Yes. 

Door to door he would leaveat 7 and would 
Did he also do work at home? 
Yes, 

liow many days a week did he work? | 
He went into the city five days a week. 


Did he also travel in his work? 


’ 


Not much though. 


In the years 1962 to 1966 dn you recollect 


Yes. 
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Q Am I right that at a certain point your husband} 


said to you something like this: “Mary, I am going 


to try to make some money in stocks and bonds and I 


A No. 


Q Did you ever sign any papers to give your 
husband any authority in connection with brokerage house 


accounts, if you remember? 


A Not that I know of. 

Q You don't remember? 

A Not that I know of. 

Q) Did you give your husband authority to deal 
with any brokerage house accounts in your name? 5 


don't mean in a formal paper but actually. 
A I trusted him to handle any money that came 


into the family, yes. 


Q And he was to manage it,is that correct? 
A Right. 
Q And when brokerage statements came in your 


name you just turned them over to nim, is that right? 
A Right. 
Q You really didn't understand them and you 
really didn't look at them? 


A Right. 
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Q As of today wouldn't you say that whatever 
he did was with your permission and authority? 
MR. SHAW: Objection. This is the third 
time that question has been asked. 


THE COURT: Read that back. 


(Question read.) 


A Yes, but I understand more now than I did 
in 1962. 
Q I am going to show you some papers, if I 


may come up with them. 


I am showing you Exhibit 6, which is entitled 


"Customer's Agreement,” a series of customer's 


agree. cs, 
and ask you whether this is your signature. 

A Yes, iis. 

Q And here is another page of Exhibit 6 and I 


ask if this isn't your signature. 
A Yaa, ie is. 


Q And here is another part of Exhibit 6 which says 


“Guarantee of Account" and I ask if this isn't your sig- 


nature? 
A Yes, that is my signature. 
Q Now, I show vou some pages of Exhibit 5 and 


ask if this isn't your signature. 


A Yes, that's my signature. 
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And here again on Exhibit 5, is that your 


Yes. ..16 28% 


flere again on Exhibit 5, is this your signa- 


Vase. it 8. 


Did your husband ask you to sign these pieces 


paper that you signed? 


A 
Q 
A 


Q 


A 


A 
If I signed 


Q 


I guess so. 

‘harley Jordon certainly did not, 

No. 

Charles Gross certainly didn't. 

No. 

Mabel Bleich certainly didn't, 

Whoever she is, no. 

Jeanne Donoghue certainly didn't. 

Whoever he is,no. 

MR. SHAW: She. 

Whcever they are. Nobody asked me to sign. 
them no doubt my husband asked me to sign. 


And yourhushand told you these were in con- 


nection with brokerage accounts, didn't he? 


A 


Q 


I don't recall what he said, 


Whatever he said it was all right with you, 
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Fight? 
A In that instance, signing that piece of paper, 
yes. 
Q Am I right that there never came a time when 


you called up Mr. Jordon and said something like this -- 


TIE COURT: I think she never spoke with 
Mr.Jordon. 
Q You never spoke to him? 
A If he called the house I anSwered the phone 


and he would ask me how the kia. ues are, what the weather 


was like, how was the beach. 


Q And you know who tMr.Jordon was? 
A Wo, Yr didn’t know. 
Q But did you know what his relationship was 


with your husband? 


A Certainly I knew he was handling stocks for 


my jluusband, yes. 


Did you ever ask him any questions about the 
Q Y Y q 


stocks? 


A Mx. Jordon? 

Q Yes. 

a4 No. 

Q So did you ever say or did there ever come 


a time when you said to Mr. Jordon, "Say, Mr. Jordon, I an 
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not quite satisfied with what you and my husband Buckley 


are doing"? 


“alked to him about stocks. 


knew nothing about the stocks, you 


hushand? 


relied just on your 


bes} 


| i\ Rigne. 


8 | Q I think you said on direct that the family o 


assets except the stocks, is that right? 


MR. GRUTMAN: Tnat was not the question. 


I object to the form. 


COURT: Asi. ner her recollection. 


There was a4 


family had other assets. 


14 | valuable house, wasn't there? 

15 ; A Tana Jittie confused. We owned something 

lo | other than stocks, cars and a house, yes. 

Ww | Q When did you buy the iiouse, Mrs. Buckley? 
18 A The house we are living in now? | 

19 | Q Yes. | 

20 | A 1964. Probably 1964. | 

21 | ) And the price of it was then in those days about | 


2 | 150,000? L£ you don't know, you don't know. 
pra A I don't really know. 
| 
24 | Q It's a big house? 
pas) | A Yes, Les abag house. | 
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low many acres is it on? 
Approximately ll. 
Eleven acres? 


Yes. 
How many rooms? 


A Tyventy. I don't know. a8 would say 20; 


Q low many servants do you have to keep 
the house? ) 


A You are looking at her. 


0) It seems to agree with the Staff. 
Were there times when you had nurses? 


When the babies were small, yes, 


How many cars? 


I have one and my husband has one. 


Did you take vacations? 


Yes, we take vacations. 


Where do you go? 


I am talking about the 


MR. GRUTMAN: 


This isn't Supplementary 


proceedings. 


THE COURT; 


Iwill gistain the objection to 


that question. How is that relevant? I can see 


the house is relevant, How isthat relevant? 


MR. MANDEL: We 


of living and so forth. If your Honor has a doubt. I 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


"60s. 


are talking about a standard 


jqa 26 M. Buckley-recross 


the standard of living and the assets of the family. 


If you have it as a matter of Gift. But if .tt"'s 


a trust, it's another. 


THE COURT: I will sustain the objection 


on the gift. 


No further questions. 


MR. GRUTMAN: 


Thank you, ma'am. 


2 * HE COURT: You may step down. 


(Witness excused.) 
I MR. SHAW: The plaintiff calls Lawrence 
2 Berkowitz to the stand, your Honor. 
me PAWRERNECE J. PE RR OW FT 2, called | 
14 | as a witness by plaintiffs, being first duly 
| 

16 sworn, testified as follows: 

16 | DIRECT EXAMINATION 

Ww | BY MR. SHAW: 
18 | : Q Mr. Berkowitz, are you a ee of the 

19 bar of the State of "ew York? 

20 A Yes, I umn, 

21 | Q Are you also a member of the bar of the 

State of California? 

23 A Yes, I. am. 

2A | Q - Would you give the court and the JULY 2 

25 | brief resume of your educational and professional back- 
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ground prior to this day? 

A I was graduated from college in 1962 with 


a Bachelor of Science degree, went to Brooklyn Law School 
in New York and graduated as a member of the Law Review 
and graduated as seventh in a class of 300 people. 

I went from there to the Securities and Exchange 
Commission in Washington, D.C., which was my first em- 
ployment, and was in the employ -- in the Division 

of Trading and Markets office of chief counsel from 

from September, 1965 through December of 1968. 

In that capacity £ was intimately involved 
with interpretations and opinions and negotiations in 
some cases with the Congress involving the various 
securities laws, particularly those involving regula- 
tions of broker-dealers and national securities ex- 
changes. 


I was also involved during that period 


in helping to establish the stock exchange, to implement the 


plan for the establishment of a stock exchange in 
Brazil. Also in Israel, as I recall. 

As a member of the SEC we got involved in the 
redrafting of the California securities laws and regu- 
lations that were adopted I believe in 1968 in Cali- 


fornia. 
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In January of 1969 I was employed by a | 
brokerage firm in California as assistant vice president 
in the legal department and was general counsel for 


operations, legal operations, in the West Coast. 


I left that firm in July or Avgust ef, L970 


and was employed by Neuburger, Loeb & Company on Novem- 


ber 3, 1970 in New York. I moved from California 
to New York for theoretically a very short period 
time. 
I left New York in 1971, at the end, and 
returned home to California and left Neuburger, Loeb's 
employ in California in 1972 and started my own financial 
consulting business at that point in California and 

Nave subsequentiv been involved in mergers and acquisi- 
tion business as well as most recently being in the 


manufacturing business in California making electronic 


components for the United States Army and Navy. 


THE COURT: When were you in Neuburger, Loeb? | 


THE WITNESS: I was employed November 
31, 1970 -- I ceased to be an officer on February ll, 1972 


and left the employ of Neuburger, Loeb in September 


G> In what capacity were you employed by 


Neuburger, Loeb & Company on or about November 3, 1970? 
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2 | A My initial position with Neuburger, Loeb | 
3 | was assistant to the managing partner and it kind of | 
4 | melted almost immediately into that of general counsel. | 
5 Q During what period of time were you 
| | 
6 | general counsel to Neuburger, Loeb & Company? | 
7 A From November 15, 16, 1970 to February ll, | 
8 | 1971. | 
9 Q And thereafter were you connected with Neu- | 
10 burger, Loeb Corporation? | 
ll | A Yes, I was. 
2 | Q In what capacity? | 
13 | A I was general counsel and v’ e president 
4 | of Neuburger Loeb & Company, Inc. from Fabruary 11, *71 | 
6 through February ll, '72. | 
16 Q In connection with your employment by the | 
V7 | partnership as general counsel did there come a time 
18 when you made an effort or did anything in relation | 
19 to the account of David and Mary Buckley? 
20 A I am not sure if I made an effort or -- 
a1 | Q I am asking you this: a. MEDeCELON 
os | 


with your employment as general counsel of Neuburger, 


2B Loeb would you describe to the court what your duties | 

| i 
24 were? | 
25 A Well, the duties of general counsel generally 
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are, in my particular case internal house compliance, 
supervision of litigation and existing litigation, and 
the compliance function of course is a preventative 
One and relations with the various regulatory bodies 
in New York, the American Stock Exchange and the 


Securities and Exchange Commission, National Associa- 


tion of Securities Dealers, and would also involve 


certain legal work involving mergers or investment kanking-| 


type functions or any other functions -- any other 
type of transaction the firm would be involved in would 


be an initial review certainly, and sometimes work would 


go on a final hasis within the firm without going to 


outside counsel. 

Q Are you familiar with the Neuburger, Loeh 
& Company suspense account? 

A I am not familiar with the term, no. 

Q Are you familiar with the Neuburger, Loeb 
& Company account of David and Mary Buckley? 

A I am now. 

Q Were you then? 

A 


My initial exposure was -- 


Q The question is were you familiar then? z 


don't want hearsay to come in. I want just an 


answer to my question. 


Did there come a time in 1970 
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when you heard the name David and Mary Buckley? 
Yes, 
Q Can you recall approximately when in 1970 
you ran across that name or those names? 
A It could have been or it would have been 
between November 15th and December 16th. It would 


have heen November 15th, approximately, to November 


30th, which was my first exposure to the account or 


to the names, I'm sorry. 

Q Can you tell the court and the jury what, 
if anything, you did with respect to that account? 

When I was general counsel one of my 

initial functions was to put together a list of all 
pending litigation and to see what could 
an effort to collect moneys owed to us, and in that con- 
nection I made a review of those accounts that we had, 
those open files that the firm had, in our compliance 
department and compiled the list of the various 
accounts and on the compilation I noticed that the 
firm had numerous accounts that had debit balances 
and long positions in Westec stock, with the largest 
position being held by David Buckley and the Mary Buckley 
account. I immediately ordered the Stock sold. 


9 What else did you do? 
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I then was instructed -- 
Q Leave that out. What did you do? Only 
on the ground it is hearsay, don't tell uus what anybody 
told you; just tell us what you did. 
A I then went to the firm, the law firm, 
of Golenbock & Barell and collected all litigation files 


involving Neuburger, Loeb, brought those files to the 


firm of Finley, Kumble, to Mr. Herbert Roth at that 


firm. 
Q Thereafter what, if anything, did you do 
in relation to this Buckley account? 
A I reviewed the internal files of Neuburger, 
Loeb with respect to that account and all the other 
accounts that the firm had moneys owing to it on. 


Q Did there come a time when the Buckley 


account was closed or there was a certain resolution 


made? 
A Yes. 
Q Were you active in relation to doing that? 
A Yes, I was active. 
Q Did you make a recommendation? 
A Yes, I made a recommendation. 
Q Upon your reviewing the file did you give 


any instructions to any person or persons to do anything 
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in relation to the Buckley claim or, rather, the Buckley 
debit? 


A The only thing I did upon reviewing the 


file was call Mr. Persky at Finley, Kumble and we had 
a discussion ahout the case. 


Q Did you tell him to do certain things? 


| A No, I never told him to do anything upon 


my initial review of the file except discuss the matter. 
It's the first time I recognized that there was more 
than just money owing to Neuburger, Loeb involved in the 


case. 


Q Did you give Mr. Persky certain instruc- 


to do certain things? 


A No. 


MR. SHAW: No further questions. 


CROSS EXAMINATION 


BY. MR. GRUTMAN: 


Loeb on November 


You came to Neuburger, 
that correct? 


That Ls (correct, 


Who brought you to Neuburger, Loeb? 


My initial introduction to Neuburger, Loeb 


. 


| THE COURT: Just a minute. Is this | 


bearing on Dlaintiffs' case? 


“i 


21 
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were dropping in. 


BJORK : 


MR. 


MR. MANDEL: 


Berkowitz with everything. 


MR. SILFEN: We object to that. 


MR. BJORK: I object. 


Mr. GRUTMAN: 


to make sense? 


MR. SILFEN: We object to that. 
SHAW : 
open court.) 


COURT: 


BY MR. GRUTMAN: 


Q 


It will continue like that. 


We may as well go through 


Will you let me proceed 


Let's see what happens first. 


Mr. Grutman, you may proceed. 


At whose instance had you come to New York 


896 
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in 1970 to work as general counsel for Neuburger, Loeb? 
A I was hired by the partnership Neuburger 
I was in for 


Loeb & Company some time in October. 


two days and they hired me at that point. 


Q You came to make your hase 
3rd? 
A That is correct. 
@) One of the duties that you 
vise the outstanding litigation of the concern, 


that correct? 
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vities immed 


A 


0 


A 


law firm of 


Q 


Hays, St. 


A 


Q 


oer who? 


A 


0 


A 


a week or so later 
as general counsel 


and I filled the gap. 


tion for Neuburger, 


an individual at‘orney. 


John, 


which of these lawyers, 


the files that they had? 


is a messenger outside. 


Berkowitz-cross 


Certainly, yes. | 


Did you enter upon that phase of your acti- 


iately upon coming to New York? 


No. As I indicated, it was prohably 


when another person who was acting 


retreated from those activities 


Who had been primarily handling the litiga- 


Loeh? 


Ned Frank within Neuburger, Loeb and the 


Ad ll 
ve 


Golenbock & Barell and Csmond Frankel, 


t Mr. Frankel a partner 


Abrahmson etc.? 


~ 


Not that I am aware of, 


The principal litigation was handled by 


Golenhock, Osmond Frankel, 


Golenbock & Barell. 
Did you visit their offices and canvass 
MR. There 


SHAW: May I be excused? 


I visited their offices and collected all 
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the files they had except one, I believe. 


i Q Was that the one -- | 
| 

4 A And I gave him a check for outstanding | 

5 | balance of their service. 

6 | Q What was the file they were left with? | 

7 | A I believe it was the Neuburger, Loeb file 

8 | concerning the purchase of the Buffalo Braves basketball | 

9 | team. : | 

10 | Q Among the files you retrieved and tock back 

ll | was cne of them an outstanding arbitration claim in- | 

2 | volving David Buckley and Marv Buckley and Neuburger, | 
| 

13 | loeb? 

14 | A Yes. : 

15 | Q And in that file who had commenced the 

16 | arbitration? 

17 | A Neuburger, Loeb had commenced the arbitra- | 

18 | tion. | 

19 | Q And the law firm representing Neuburger, 

20 | Loeb that commenced the arbitration against David and 

21 | Mary Buckley was which law firm? 

= | A Golenbock & Barell. | 

3 | Q After you took the file hack did you | 

24 | examine the pleadings? 

235 A I did not examine the files. I delivered | 
| | 
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it to Finley, Kumble. 

At some time did you examine that file? 

Yes. 

When you examined that file, Mr. Berkowitz, 
what did you find? 

MR. MANDEL: Let's say when. 

Q First, what did you find? I will come 
te the “when." 

MR. MANDEL: I object unless a time is 
stressed. 

COURT: How is this relevant? 

MR. GRUTMAN: It gets to the settlement 
of the churning claim because the Buckley case is the 
churning claim. 

THE COURT: . Your question sort of asked 
for a lawyer looking in there saying I found plead- 
ings, I found correspondence. 


MR. GRUTMAN: I wasn't talking about things 


as much as what did you find concerning the relationship 


between the parties after reviewing the file. 
A I am not certain I understand your question. 


Q A claim had heen asserted by Neuburger, 


That is correct. 
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Q And there was a counterclaim asserted by 
Buckley, wasn't there? 
A I looked in the file. One of the memoranda 


I read, a number of memoranda concerned the trading in 


the account. 


I saw there was approximately 1100 


trades done over a limited period of time. I was also 


aware at that point in time that the stock had never 
been sold for approximately a year following the resump= 


tion of trading and I was aware that the Buckleys had 


churning of their account. 

Q Did you learn who had been the originating 
hroker on the Buckley account? 

A I was quite surprised to learn that it was 
not Neuburger, Loeb but Gross & Company. i 


Q When you saw that it was not Neuburger, 


Loeb but Gross & Company did you come to some legal 


asserted a counterclaim against Neuburger, Loeb for | 
opinion? 
A I immediately realized that the party pri- 
marily responsible was not Neuburger, Loeb on the churning 


claim hut the originating broker, Gross & Company. 


MR. MANDEL: Is this man being offered 


as an expert to state his legal opinion? 
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we object to any examination kv Mr. es that lends 
itself to a cross examination by mr. Mandel on any 
issue other than the churning case. It is not supposed to 
happen now. 

THE COURT: The problem is) that certain 
things slip in and other things -- 

MR. GRUTMAN: They are inextricably inter- 
twined. 

MR. MANDEL: Dovetailed. 

THE COURT: You will have to rely on 
the charge to straichten this out. 

(In open court.) 

THE COURT: We will stand in recess for 


10 minutes. 


(The jury left the courtroom.) 
(Recess. ) 
(In open court; jury present.) 
THE COURT: Go ahead. 
BY MR. GRUTMAN: 
Q Pefore the recess, Mr. Berkowitz, you told 
us that after looking at the file you realized, or so you 
thought, that the party really responsible was not 
Neuburger, Loeb but the originating broker, Gross & 


Company. 
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MR. MANDEL: I object. 


MR. GRUTMAN: That is what he said. The 


reporter just read it back to me. 


MR. MANDEL: We have something to clear up 
which was left open to the jury and cleared up at the 
side bar with respect to the nature of the testimony 
of this witness. 

MR. GRUTMAN : I object to Mr. Mandel's 
gratuitous interjection. 

MR. MANDEL: Before we came to the side 
bar I asked whether this witness was being offered 


as an expert or not and Mr. Grutman said partially 


yes and partially no, and a change was made in that posi- 


tion at the side bar. 

THE COURT: Is he not being offered as 
an expert witness? 

MR. GRUTMAN: That is correct. 
BY MR. GRUTMAN: 

(@) To pick up the thread, Mr. Berkowitz, when 
you as inside house counsel came to the opinion that 
the party responsible was not Neuburger,Loeb but the 
originating brokerage house, Gross & Company, did you 
Kumble? 


convey that idea to Mr. Persky of Finley, 


A That is correct. 
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MR. MANDEL: I object on the ground of 
leading. 
THE COURT; Overruled. 
9) Thereafter did you give Mr. Persky any in- 
structions? 
A Yes, 1 did. 
CQ What indttace tend did you give Mr. Persky 


concerning this Buckley case? 

A In response to Mr. Persky's conversation 
with me that he had a potential settlement in the case, 
he asked me to get authority to settle, he had an 


offer, 


Q Did Mr. Persky conduct these negotiations, to 


your knowledge? 


A Yes. 
Q Do you know with whom he was conducting 
them? 
A Yes. 
@) Who was that? 
A The firm of Webster, Sheffield, and I believe 


the attorney's name was Ryan. 
Q Prior to Mr. Persky's entry into this case 
do you know whether or not there had been any previous 


offer of settlement made on behalf of the Buckleys 
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A Not to my knowledge. 


Q Did Mr. Persky, after getting authority 


from you, continue the negotiations? 


A 


I assume so. 
Q Did he report to you what offer had been 
ohtained from Webster Sheffield? | 
AY Yes, he did. | 
fe) What did he tell you Webster Sheffield had 
offered hy way cf settlement? 
A He told me that Webster Sheffield had offered 
$50,000, payahle in two installments that were rather 
close together, two installments of $25,000 each and 


an assignment of all claims against Gross & Company. 


Q Was that part of the offer that had been 
obtained? 
A That's correct, 
THE COURT: Strike that answer. The ques- 


tion is leading. 
@) Who had offered the assignment of the Buckley 
claims against Gross & Company? 
THE COURT: What did Mr. Perskv tell you 
had heen proposed to him? 


THE WITNESS: Mr. Persky told me that 
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it had heen proposed to him that a $50,000 in cash would 
be paid in two installments of $25,000 each and an 
assignment of all claims by the Buckleys against Gross & 
Company would be given to Neuhurger, Loeb and that they 
would cooperate in any pursuance of those assignments. 


QO I show you a document now in evidence and 


marked Defendant Finley, Kumble Exhibit B, dated December 


cP igen ge a 
A 1970. 
@) Are you the author of that memorandum? 
A Yes, I am. 
Q After you submitted that memorandum did. vou 


obtain from somebody in Neuburger, Loeb & Company author- 
ity for Mr. Persky to consummate the settlement you 


have just described. 


A Yes; 1 did. 
MR. MANDEL: Objection. Leading. 
THE COURT: Well, 2t is, But) Didon’¢ 


see it does any harm. 


MR. MANDEL: He says authority from 
somehody. He is getting in evidence -- 
THE COURT: I sustain the objection. 
Q From whom did you get authority for Mr. 


Persky to consummate the settlement that you have 
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described? 


A Definitely Robert Neuburger, and I also 


believe that Andrew Neuburger and Robert Stern were 


present. 


nt 9) Were those people partners in Neuburger, 


Loeb & Company? 


A 


9 | Q Did you convey the authority to Mr. Persky 


that you had gotten from the partners in Neuburger, 
Loeb & Company to carry out the settlement? 


A Yes. 


(9) Was the settlement consummated? 


A Yes. 


Was an assignment obtained from the Buckleys 


Q 


of their claims against Gross & Company? 


17 A Yes. 

18 | 0) Was the payment of $50,000 made? | 
19 A Yes. 

20 e) Were releases exchanged? 

21 | A I believe so, yes. 

2 Q Would you tell us, Mr. Berkowitz, were you 


3 | familiar with the general financial condition of 
| Neuburger, Loeb & Company at the time that that settle- 
95 ] ment was consummated? | 
| | 
| 
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A Yes. 

9 What was it? 

A Neuburger, Loeb was in dire financial con- 
dition. It was short of capital and at that point 


in time was heing threatened by the exchange with 
liquidation unless additional capital was forthcoming. 

0 As the inside house counsel in charge of 
litication, what were you trying to do to deal with 
that cash anemia? 

A As I testified before I had been reviewing 
all litigation with a view to settling or pursuing 
claims aS vigorously as possible in order to raise 
as much cash as we could, as quickly as we could. 

(@) Was that one of the motives that you had 
in disposing of the Buckley case as you did? 

A Aside from the fact it was a very good 
settlement, yes. 

fe) At the time this settlement was agreed upon 
did you know Charles Gruss? 

A No. 

9 At the time that this settlement vas agreed 
upon, Mr. Berkowitz, did you have any animus against 
Charles Gross. 


A I never met the man. 
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fe) At the time that this Buckley settlement 
was made did you have any personal consideration ahout 


Charles Gross? 


THE COURT: Sustained. 
A No. 
THE COURT: Sustained. Strike the 
answer. 
(9) | Other than the reason that you gave us 


for making the settlement, was there any other reason 
for consideration given at the time that the settlement 


was made? 


A No, other than what was stated in my memorandum, 
that was it. It's a good settlement. 
Q Did you believe that there was merit to 


the churning claim? | 
A Certainly on the face of it, yes, I helieved 
there was a pretty good shot at it. 
Q And the shot at it would ke against whom? 
A Directed originally against Neuburger, Loeb 
but the claim should have heen against Gross & Company. 
@) Did you know whether or not Golenbock & | 
Parell had represented Charles Gross personally? 
MR. MANDEL: That is irrelevant. 


MR. GRUTMAN: It is highly germane for 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY .OtUle RE NEW YORK NY -- THE eo 


i 


18 


aA 


| 


j3qa57 Berkowitz-cross. i 
MR. GRUTMAN: Objection. 
THE COURT: As to form. You are a 


party to this case? 


THE WITNESS: 1. a0 & party. 
THE COURT: You are a party to the action. 
Go ahead. | 
Q Isn't it true that in September of 1979 you 


were working in California? 


A I didn't hear your auestion. 

Q In September of 1970 you were working in 
California? 

A No. 

Q Where were you working in September, '70? 

A No place. 

Q You were living in California? 

A That's correct. 

Q Did you know a man named Fred Kayne? 

A Yes. 

Q And he was a friend of yours? 

A No. 

Q An acquaintance? 

A He had asked me if I wanted to come to 
Work. 

Q Fred Kayne said to you in September of 1970, 
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he not -- 


did 


MR. GRUTMAN: This is what was objected to 


when I asked about how he came to Neuburger, Loeb, 
Mr. Mandel rose and objected, and you sustained the 
objection, and now here is then the other side. 

THE COURT: I thought you got into the 


subject of his employment. 


MR. GRUTMAN: No. 


MR. SHAW: I also think that the technique 


of direct examination should be used in these areas 
rather than cross examination because Mr. Mandel is making 


this witness his owm witness on his claim against 


everybody else in the case. In other words, the 


alleged conspiracy. 


THE COURT: I thought the circumstances 


of his coming to work for Neuburger, Loeb had heen 


raised hy one or the other of you heretofore. 


MR. GRUTMAN: It was objected to. “When 


you came to New York November 3, '70 who brought you?" 


side bar conference, and 


and objection by Mr. Mandel, 


the issue was dropped. 


MR. SILFEN: I believe the question was 


who retained Mr. Berkowitz, and Mr. Berkowitz testified 


that he was retained by the partnership. Mr. Kayne's 
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name was not mentioned at all. 


THE COURT: I have a memory of that. 


ze 
= 
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objection is overruled. The subject of how he came 
to work to Neuburger, Loeb has been brought up. 

MR. SHAW: We have had cross examination 
by leading cuestions. 

THE COURT: If Mr. Berkowitz’ coming to 
work for Neuburger, Loeb has heen raised hy ptior ques- 
tions I think there can he cross examination. 

MR. SILFEN: I would like to state the 
objection by defendant Kayne at this time to any 
testimony about the circumstances under which he came to 
work at Neuburger, Loeb on the ground that it is not 
part of the churning claim and it is a part of an 
afcirmative claim heing alleged by the Gross defend- 
ants against Mr. Kayne which is not keing asserted 
at this time. 

For the record, I would object to any 
testimony about any fact and circumstance relating to 
tir. Berkowitz' employment vis-a-vis Mr. Kayne. 

THE COURT: Mes Siigten, the subject matter 

—-* 
of his coming to Neuburger, Loeb having been opened up 
by prior counsel, I will overrule the objection and 


permit inquiry. 
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2 | Go ahead. A 71 2 
3 | BY MR. MANDEL: | 
4 Q The fact is, Mr. Berkowitz, in September 
5 Fred Kayne was the managing partner of Neuburger, Loeb, 
6 right? 
7 A I didn't work for Neuburger, Loeb in Septem- 
i ‘ | 
8 | ber. I can't testify from first-hand knowledge. 
9 Q Didn't you look at the minutes later? | 
10 | Weren't you there? Are you saying you don't know | 
ll that in September -- 
12 A I am saying that there were changes made 
13 | constantly in the managing partners of Neuburger, Loeb, 
14 roth at the behest of the New York Stock Exchange and 
15 otnerwise. I don't know exactly when Mr. Kayne was | 
16 the managing partner. 
17 a) In September Fred Kayne had a conversa~ | 
18 tion with you in which he told you that there was a 
19 chance that a group formed by him would be able to | 
20 take over Neuburger, Loeb & Company, right or wrong? 
21 MR. SILFEN: Objection to the form 
2 of the question. | 
23 | MR. GRUTMAN: Objection. 
24 TH" COURT: Overruled. I take it there 
5 | is a representation on the basis for this question. 
| SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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MR. MANDEL: is in his deposition. 


THE COURT: I will overrule the objec- 


MR. GRUTMAN: Are we going veyond the 
churning claim with Mr. i ndel's cross? Is the world 
at iarge going to he the subject of cross Or just th 
direct? 


THE COURT: There have heen statements 


by the witness as to his helief as to certain claims, 


validity of them -- 
GRUTMAN : What does that have 

with the taking over of NeuvEurger, Loeb? 

THE I concede this might 
upon the testimony concerning the circumstances 
coming with them, and I will overrule the objection. 

MR. SFILFEN: Will the record show that 
the objection is joined 

THE COURT: The objection is on behalf 
of everyhody here, Mr. Silfen. 

Go ahead, 


Would you answer the question. 


Would you repeat it, I don't remember 


(Question 
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2 A I don't recall the date of the conversation, : 
3 nor do I recall Mr. Kayne saying it was a group formed 
4 by him or how it was going to he done. 
3 QO You don't remember. Do you remem fr 
6 that Fred Kayne said to you that if you would come t-~ 
7 New York and work for the partnership you would have 
8 an onpertunity to come in on the ground floor with 
9 the new group? 
10 be Yes, Mr. Kayne indicated something to that 
lj effect. 
12 | Q You know he did. 
13 A I didn't hear you, sir. 
14 | THE COURT: § Never mind. Strike the | 
15 | comment out. The jury will disregard it. 
Ht 
16 ‘0 I am going to read you some questions and 
vv | answers from your deposition on Decemher 22, 1971, 
18 | Mr.. ieeheuieo and ask you if those were the questions 
19 and those were the answers, and I am starting on page 
20 $4: line 25: 
21 ao When is the first time you heard of the 
2 proposal to reorganize the partnership and to create 
. B a corporation?" 
2A And then there is colloauy between counsel 
2B | which I am skipping, unless -- 
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MR. GRUTMAN: Go ahead. 

Q And the witness said, "May I talk to my 
question for a moment please?” 

MR. GRUTMAN: That is not the answer. 
answer appears at line 10. 

MANDEL: One moment, Please. 

that happen? 

GRUTMAN: I object to the reading 
of colloquy. That is utterly improper. 

THE COURT: Let me see the transcript. 

MR. GRUTMAN : Do you have an extra copy 
for the court, Mr. Mandel? This is my only copy. 

THE COURT: Strike out all of that 
colloquy. Do not read the colloquy. 

MR. GRUTMAN: Would your Honor instruct 
the jury that during the deposition the witness is 
permitted to speak to his counsel. I ask that that 
be done because there seems to be a sinister implication 
of something improper. 

THE COURT: I do so in this particular 
instance and I find it was appropriate for him to speak 
with his counsel at that point. 

Q Mr. Berkowitz, your counsel at that time 


was Mr. Geu. right? 
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A t don't recall. 
THE COURT ; What does the record show? 
MR. MANDEL: Mr. Gelb. 
Q Is Mr. Gelb a member of the firm of Finley, 
Kumble? 
A He worked there, yes, but I don't know if 


he was a partner or not. 
fe) At the time of this deposition you were 

being Seceseeusad by the firm of Finley, Kumble and 
Mr. Grutman's law firm, which is representing somebody 
else here now, is that correct? 

MR. GRUTMAN: I object to that. Thumb in 
the eye once in a while but not all the time, Judge. 

MR. MANDEL: tr ebject to that. All 
I do is bathe my adversary in adulation. 

THE COURT: We established Mr. Gelb was 
a member of Finley, Kumi3le. 

MR. GRUTMAN: Mr. Gelb was a partner in 
our law firm and is a bo eeuan: 

THE COURT: And at that time he was repre~ 
senting you in this deposition? 

TRE WITNESS: Yes. I was a witness 
and not a party to the case. Iwas not a defendant 


at that point in time. 
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THE COURT s You were not a defendant 


at that point? 
MR. GRUTMAN : That is correct, Judge. 
BY MR. MANDEL: 
Q "O) When is the first time you heard 
of the proposal to reorganize the partnership and create 
a corporation? 
"A September, 1970, approximately.” 
Does thaf refresh your recollection? 
A No, as a matter of fact, that is incorrect. 
The first time I ever heard of the corporation keing 
reorganized--the partnership heing reorganized into 


the corporation, was really in December or so. 


MR. SHAW: December? 
THE WITNESS: December. 

a) We will qo on to the auestions and answers. 
You say your answer was wrong. 

A Yes. 


THE (COURT: Have you established that 


that answer was given to that question? 


Q Was that answer given in response to the 


question? 


MR. GRUTMAN: Mr. Grutman will concede 


that Mr. Mandel in this instance has correctly read the 
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transcript. He said approximately, “September, 1970, 


approximately," is the answer. 


Q Was tnat your answer? 


A If that is what it says, yes. 


Q When I said, "And in what way did this come 


to your attention?" is that correct? 
A I don’t know. 

THE COURT: Mr. Mandel, the customary form 
is to read the questions and the answers insofar as you 
feel they are relevant and then ask the witness whether 
he was asked those questions and gave those answers. 

Q Nid I then say to you, “And in what way did 
this come to your attention? 
"A During a discussion with Mr. Fred Kayne"? 

Did I ask that question and did you give 
that answer? 

A If you say so. You are reading from the 
transcript, I really don't remember it, Mr. Mandel. 
I have no idea. It's four years ago. = gust don't 
remember the question or the answer. I am not denying. 
I 3ust don’t recall. 

Q Did I then ask you, “And what did Fred Kayne 
say to you and what did you say to him? 


“A We were discussing my employment with Neuburger, 
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Loeb in New York. Me indicated to me that there was 


a possibility that a group he was putting together would 
be able to acquire substantialassets of the partnership 
and possibly reoryanize the partnership"? 


Did I ask that question and did you give 


that answer? 

A I guess so, 

Q "GQ Did he indicate who the other 
people in the group might be? 

"A I don't ©ecail, I don't believe so." 


Did I ask that question and did you give 

that answer? 

A I believe so. 

Q Did I then say, "Did Kayne indicate to you 
that at that time if you went to New York and worked 
for the corporation there might be a place for you, I mean 
worked for the partnership, there might be a place for 
you and the corporation w.ien, as and if 


it came about? 


eA Yas"? 


Did I ask that question and did you give 


that answer? 


A I believe so. 


Q "9 And was that one of the inducements £f 


your moving to New York? 
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Is that correct? 


A That's correct. 


5 Q ‘o No you have a close personal relation- 


ship with Kayne, are you friends? 


ia Yes." 


8 Did I ask you that question and did you give 

9 Me that answer? 

10 A Yes. 

ll Q "Q And have heen for how long? 

12 "A Since September of 1970." 

13 Is that correct, that question and answer? 

14 A Yes. 

15 | Q "oO Did Kayne tell you anything about -- 

16 in September of 1970,in your discussion in California, 

7 did Kayne tell you :nything about why Neuburger, Loeb 

18 | might have to reorganize? 

19 "A Vague references to capital problems." 

20 Nid I ask you that question and did you give 

21 that answer? 

2 | A I believe so, yes. 

DAI MR. SHAW: I have another copy of Mr. Berkowitz 
“4 deposition and I thought I might hand it to him. He could 
95 see he was asked certain questions and gave certain 
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2 answers. i 
| 
3 | THE COURT: How much of this are you 
4 | going to read? I am doing this in terms of mechanics. 
5 | Read the entirety you propose to read and ask then whether 
6 | he was asked those questions and gave those answers. | 
1 | MR. SHAW: That would speed things along. 
8 | MR. MANDEL: I will do this in sections. 
9 | That way I do not have all of this laid out because I | 
i 
16. | don't know what the testimony would be and I am going | 
11 | to be -- 
12 | THE \COURT s Go ahead. 
aN ' Q You actually came to tlew York when? 
14 A I started employment on November 3rd. 
15 | Q You got to New York a little before then? 
16 A I assume the night before. 
7 | Q Is it fair to say that between November 3rd when 
| 18 | you got to New York and February llth when the transfer 
| 19 agreement was signed there was a lot of activity back 
| 20 and forth, meetings with many lawyers, negotiations and 
| 21 disagreements which ultimately led up to the agreements 
oa) of February llth? | 
23 MR. GRUTMAN: I eschewed any question of 
% the understandiny of the agreement and proceeded solely 
, 25 | On the proposition of the churning claim. Mr. Mandel 
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had put me in a straitjacket and I think it's appropriate 
that he remain confined to the issue which you have 
ruled is all that this witness is testifying about. 


That's the churning claim, not the transfer agreement. 


THE COURT: For reasons I will later put 


on the record I will overrule the objection. 


A Yes. 


Q Is it also fair to say that under the agree- 
ment of February llth you acquired stock in the new 


corporation? 


MR. GRUTMAN: I renew my objection. 


MR. SHAW: May we have a continuing objection 


to this line unless it is done through direct examina- 


tion -- 
THE COURT: I perceive this to be a cross 


examination that the jury will find highly relevant. 


Overruled. 


A I received stock on February llth. tL don't 
know whether it was pursuant to the agreement or not. z 


just don't recall. 


Q Is it fair to say that during December and 


January and February while you were working for the 


partnership you were also part of the group that was 


tryiny to form the new corporation to take over the busi- 
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ness? 
A hat is not true. 
MR. ESTERMAN: Objection. 
THE COURT $s The answer is no. 
Q During December work was going forward on 


the proposed transfer, was it not? 

A i con't think soa, no. 

Q Do you recall that a preliminary version 
of the transfer agreement was Signed on Necember 3lst? 

a I believe there was an assigning on the 3lst. 
My role was not involved in the transfer. I was 
working internally with the regulatory hody and not 
the transfer aqreement. I don't know when the drafts 
started comingd. 

MR. MANDEL: I move to strike on the ground 
that the answer is not responsive. My question was: 
was a preliminary agreement sianed on December 30th. 

THE COURT: I will permit your answer 
to stand but go ahead, 

0 You were aware during Decemher of 1970 
that there were intensive negotiations and drafting 
and agreements and disagreements leading towards the 


possible transfer agreement? 


A No. I wouldn't categorize anythina here 
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as intensive disaqreements, no. Not during Decemker. 


Q Were there negotiaticns at all in Decemrer 


A Yes, I helieve so. 
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Q And you were aware of them, were you not? 

A I attended some meetings. I was aware 
that other freople were going to meetinas, yes. 

a) And you were concerned as a member of the 
new team and also as general counsel of the Neuburger, 
Loeb? 

MR. SHAW: Chjection to the words "member 
of a new team," particularly in a conspiracy case. 
That assumes the basic issue here. 

THE COURT: Sustained. 

Q I am going to page 28 of Mr. Berkowitz’ 
transcript, line 20, and I am going to read questions 
and answers to you, Mr. Eerkowitz: 

a 2, Then when did it appear that the possibility 
was reintegrated or might exist again or was revised, 


it should have heen revised? 


WA Towards the end of December, I believe. 
"© What happened then? 
"NK There was a meeting at the office of Stroock, 


Stroock & Lavan with the limited partners, at which time 
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the general partners made a pitch to the limited partners 
as to their continuing with limited partners withdrawing 
their notices and that they could reorganize the firm 
and would bring in a gentleman by the name of Steve 
Grutman and Mr. Freund. The limited partners answered 
that Mr. Risher and Mr. Muh make their rresentation. 
They did so. I was not in the room at the time of 
the Risher and Muh presentation. 

“Shortly thereafter, while still in the 
Stroock office, I helieve Mr Steefel from Stroock, 
Stroock & Lavan came out and asked us all to come back 
into the room and indicated that the limited partners 
wanted to go along with the new team. ‘the general 
partners were out as far as they were concerned and 


they would try to negotiate, work out some kind of a 


settlement. 
“O) Who was the new team? 
ig 5 As far as they knew, it was Risher, Muh 


and Kayne. 


ro But you knew you were also on the new team? 
"A No. 
bad Why were you excluded from the meetina 


when the new team was excluded from the meeting? 


"h I was qeneral counsel to Neuburger, Loeb & 
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Company. 


: 7} Were you excluded while the general part- 


ners made their presentation? 


ball I was not. 


6 i But you were excluded while the new team 


7 made its presentation? 


That is correct. 


by 


"0 Who excluded you? 


I don't recall. 


"A 


*O Was a reason given for your exclusion? 


"A Yes. 


13 | "Q What was the reason? 


14 WA That I was general counsel, an employee 

15 of Neuburger, Ioeb & Company. 

16 "9 Can you Connect the" -- 
17 MR. GRUTMAN: Can we have a side-bar con- 

18 ference? The reason I am asking for a side-bar 


conference is I don't see why Mr. Mandel is being permitted 


19 

20 to do what he is doing at this point. I thought 

21 we had an understanding that there was a limited scope 

22 to Mr. Berkowitz' examination and I don't yet understand 
ae how Mr. Mandel can open up the world. This has nothing 

2A to do with the churning case. 

25 MR. MANDEI: It certainly has. 
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MR. SHAW: What respect? 
MR. MANDEL: This has to do with the honesty 


of Mr. Berkovitz' actions with r* jard to the churning 


claim which 


his honesty. 


we claim was preposterous on its face. 


MR. SHA:'; It is a general attack on 


THE COURT: I have permitted this on 


the issues of credihility, motive and hias going to 


his direct testimony. I conceive it to be relevant 
on this issue. Mr. Mandel says that that is what 
he is offering it on. Ee hasn't phrased it quite 


that way and therefore : deem it to he relevant on 


those iSsues. 


MR. SHAW: On that score everything 


1N this case then becomes relevant. 


THE COURT: Not necessarily. 


BY MR. MANDEL: 


Q 
me? 
"A 
I am trying. 
“a 
es 


"Q 


"@ Can you connect the sequitur for 


I can't explain someone else's motivation 
I just really can't. 
Did you go with that ohjection? 


Absolutely. 


As of now in your opinion was .t proper 
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to exclude you from the presentation of the new team 
and not from the presentation of the old team? 


AX If you are asking would I he aware of where 


my loyalty was, it was to Neuburger, Toeb & Comzaany, 
@ partner," and I take it that meant partnership. 
A Yes. 
Q "If you are asking where emotionally I may 


have keen tied or where my hest chances of success were, 


it was to Risher, Muh and Kayne." 
Did I ask those questions and did you give 
those answers? 
A I sure did. 


Q Were you familiar with the December 30th 


draft of the proposed ac eement under which the new 
team would take over? 
MR. SHAW: Objection to the continuing 
use of the words "new tcam." 
MR. MANDEL: He has) heen using "new team." | 
MR, SHAW: You have been using it in your | 
| 
deposition. | 
| 
| 


THE COURT: It was used by him in the ie 


answer at page 29, line 14. 


MR. SHAW: With respect to three persons. 
THE COURT: That is right, and he so de- 
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2 fined it very clearly. ) 
3 | (Question read.) 

4 A I was at the time, yes. 

5 Q What work did you do in connection with 

6 the negotiation or drafting of that document? 

7 A I prepared a few of the exhibits. That 

8 was about it. The litigation claims against Neuburger, 

9 Loeb and existing contracts and continuing in 

10 leases and a list of that nature, that was about it. 

ll Q What were the general provisons of that Decem- 

12 ber 3lst ijraft? 
13 MR.’ ESTERMAN: Ohjection. e 
14 THE COURT; Sustained, 

15 Q Do you recall them? 

16 MR. SHAW: Objection. 
ae THE COURT: Sustained. 

18 MR. MANDEL: I am trying to show the wit- 

ness' knowledge. 
MR. SHAW: That is Exhibit 24 in evidence, 
2° | your Honor. It's about a half inch thick. 
22 MR, MANDEL: It's a question of his knowl- 
: “| edge and his motive. 
24 | MR. SHAW: The court has discretion to 
25 
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size. 


MR. MANDEL: Will your Honor take it 
subject to connection? 
(Question read.) 
THE COURT: I will sustain the objection. 
Q Did you have knowledge in December, 1970 


Of the general provisions of the draft that was 


executed? 
A When in December? : 
Q Any time in December. 
A I just testified I was familiar with the 

December 31st draft. When I became familiar was 


probably a couple of days before when I first saw it. 
Q Along the way? 
A No, not along the way. I said a few 
days before December 3lst. 
CG Did you attend any other meetings in the 


month of December about the attempts to reach -- 


A Other than what? 
Q Which one was that? 
A You said "Did you attend any other meetings." 


Other than what? 


Q Your deposition says you attended a meeting 


at Stroock, Stroock & Lavan. 
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A Is that what you are referring to? Fine. 
I attended the December 30th meeting, that I am certain 
of, and I am sure there were several others along the 
way, perhaps one or two more during ns 

@) As general counsel of Neuburger, Loeb were 
you aware of the position o: Charles Gross in connection 
with that partnership in December of 1970? 

A I was' aware that he had ee as a 
general partner. 

(@) Were you aware that he had demanded return 


of his funds? 


A Mo. 

9) That is your best present recollection? 
That is. 

Q Were you aware of the financial position of 


Neuburger, Loeb & Company in a general way? 

A Yes. 

Q Did you examine some of the financial papers 
of Neuburger, Loeb & Company? 

A No, I don't believe so. 

Q Did you testify on direct that there was 
an acute shortage of cash? 

A I said capital, I believe, not cash. 


Q Where did you acquire tiat information? 
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2 A It was rather general knowledge, first 
3 of all, around the office, and from discussions with 
4 people in the office, but I also knew it from Mr. Dilger 
5 at the New York Stock Exchange, an old friend of mine, 
6 and he told me they are going to close the firm any 
7 day. 
8 | Q did you get that information from Mr. Kayne 
9 too? 
10 A Me. Kayne was in California during December. 
a -I don't recall ever talking about it with Fred Kayne. 
12 Q How about Mr. Risher? 
B We probably discussed it once or twice, 
14 sure. I don't see why not. We discussed so many | 
15 things. | 
16 Q How about Mr. Muh? 
VW A Prohably the same. 
18 : Q Did you know in December of 1970 that Mr. 
19 Charles Gross had a positive capital position? 
4) Do you know what the means? 
21 | MR. SHAW: Objection, your Honor. 
2 THE COURT: Overruled. Do you know 
. B : what it means? 
24 | THE WITNESS: 28. 
5 A Which question zre asking me? 


————$ 
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Q Do you know what capital positive position 
means? 


A Yes. 


Q Were you aware in December of 1970 that 
Charles Cross had a positive capital position? 


MR. SHAW: I submit there is znother 


more probative way of establishing this and not tvis 


witness' general feeling of the subjec:. 


THE COURT: It's a question of his aware- 


ness. 
MR. SHAW: Solely his awareness, all right. 
A I really don't recall when I hezame aware 
of whose capital position was whose. I really 
don't know. 
Q Were you aware that under the proposal 
of December 30th a number of general partners were 
to. be forgiven substantial capital deficits? 
A Yes, in return for an assignment of an 
income tax refund. 
Q In return for assignment of income tax refund 


what, they were to he forgiven the balance of the money 
they owed to the firm, right? 


MR. GRUTMAN: 


Objection. How 


Far does 


this credibility issue go? je are 


trying the whole 
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2 ease, including Mr. Mandel's counterclaims at this 


point. 


4 MR. MANDEL: Yes. 


5 MR. GRUTMAN: I say no. 


6 MR. SHAW: And the problem is that it 


is going to totally submerge the issues which should 


8 be before the jury at this point. 


Ladies and gentlemen, we wll 


THE COURT: 


stand in recess until five minutes of 2. 


11 (The jury left the courtroom. ) 

Le THE COURT: I completely agree with your 

13 view that we don't want to get into extraneous issues. 

14 On the ctner hand, I heard testimony which he stated 

1 in his opinion the churning claim was a good claim. He 

16 stated he told Mr. Persky that. He stated that 

W he told Mr. Persky that he wanted to collect this money. 
18 Ha testified to his belief and the validity of the 


churning claim and in a modified sort of way he said 
they had a good shot at it on the face of it. He 
21 | testified that Mr. Persky said that this was a perfectly 
normal settlement, he had a settlement arangement. 
Mr. Mandel‘s position here is that this 


was -- and this settlement was used for an entirely 
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AFTERNOON SESSION 
(2:00 p.m.) 
(In open court; jury present.) 
LAW REN) Cue Je BERR OW LT g resumed, 
THE COURT : Go ahead. 
CROSS EXAMINATION CONTINUED 


BY MR. MANDEL: 


Q I think on cross before lunch, Mr. Berkowitz, 


you said you only recalled one meeting specifically. 
I ask you now, isn't it true that you attended -- 

A I am not certain that I said anything of 
the sort ana I am not sure what the question is now. 

THE COURT: Start again and put a ques- 

tion. 

Q I will ask you if it is not true that you 
attended many meetings concerning the proposed ale 
of. assets from the partnership to the corporation 


during December and January and February? 


A Yes. You asked me about December, I 
believe. 
Q You did attend many meetings about the 


subject through the whole period, is that correct? 
A Many meetings? I don't know how to 


characterize it. I attended a number of meetings, 
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yes. 

Q Let's turn to your deposition, page 35, line 
5s 

“Oo What meetings can you remember going to? 

es Loads of them at Finley, Kumble, at Stroock, 


Stroock, at the Rosenman offices. 

"0 During what period of time? 

"A This was January, late December, probably 
through January, February of '71. 

a 8, Did you attend all of the reorganization 


meetings that were held? 


“oh No. 

"0 How many did you miss? 

"A I don't know. 

"Oo You say you attended loads of meetings 
in that period. Can you quantify that in any way? 


Would you say six meetings or 12? 
"Bh I would say closer to 25 as a guesstimate. 
*? And these meetings you refer to, were they 
all large meetings of all of the interested parties 
or were some of them small meetings of the new team 
or small meetings of the old team? 
wh It varied. 


ag Some of each conbined? 
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“A Yes. A 93 7 
a Some large meetings? 
"A Yes. 
"o And some small meetings? 
"A That is correct. 
a8, Of one faction or another, is that correct? 
"A That is correct. 
“0 Who invited you to attend the meetings of 


the old faction, if you remember? 
A The partnership, Rohert Neuburger, Andrew Neu- 
burger and Robert Stern. 

"SG Who invited you to attend the meetings of 
the new faction? 

"A Robert Muh, Paul Risher. 

"Q Did you inform any of the parcners that you 
were attending meetings of the Kay, Risher and Muh fac- 
tion? 

"A Absolutely, 

6 8, Who did you inferm? 

"A Robert Neuburger.” 

Did I ask those questions and did you 
give those answers? 

A That is correct. 


@) You knew all along, did you not, that Gross 
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was a problen and an obstacle in connection with the 
proposed transfer agreement? 
4 MR. GROTMAN: Objection to the form of 
the question all along. 


6 MR. SHAW: Objection. 


THE COURT: Take that out. 


You knew Gross was a problem, is that 


9 correct, at some time? 


10 THE WITNESS: At some time, yes. ae 
11 Q At what time would you say; right from 

2 the outset, didn't you? 

13 A Absolutely not. 

14 Q Turn to page 57 of your deposition. 

15 THE COURT: Where is the other copy? The 

16 - witnsss is using a copy that you furnished me and he 

7 doesn't have a copy. 

18 ; MR. MANDEL: There should be one in 


the court file. 


20 THE COURT: He had one this morning. 
21 THE WITNESS: I left it on the bench here 
= when I went to lunch. 

. B THE COURT: In the interest of time use 
A this one. 
ys) Q Page 37, line 10, did I ask these questions 
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and did you give these answers: 

"G And when did you become aware that Gross 
was a problem in connection with the proposed transfer 
of assets? 

"A I think I was told he would he a problem 
right from the outset of that. 

"0 Which would be when? 

Rh The end of December, middle, end of December, 
it’s difficult to pin it down. 

"oO Who told you he would be a prohlem? 

"A Fred Kayne, Risher, Muh, I believe"? 

Did I ask you those questions and did you 


give those answers? 


A Yee, fata. 
Q Is that the fact? 
A Did I know from the outset that Mr. Gross 


was going to be a problem, and I indicated to you 
that I didn't know from the outset that he was going 
to be a problem. I knew probably in December, when the 
original transfer agreement was Signed, the end of Decem- 
ber. 

Q Didn't you say the end of December, middle, 
end of December? 


A It's difficult to pin it down. There 
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2 were many meetings. It was a man I had never met. 


Q You were aware, were you not, that Gross’ 
mame did not appear in the December 31st draft? 


5 A I am not aware that that -s correct. 


Q Even as of today? 


I believe his name does appear. 


A 
Did his name appear as a signatory? 


I know there was a signature line for his name, 


In the December 3lst agreement? 


12 A I believe s~ 
13 MR. SHAW: Ubjection. We are talking 
14 about the agreement. Before we were talking about 
15 | the draft. That is confusing. 
16 | BY MR. MANDEL: 
17 Q . Is that your best recollection? 
18 : A Which agreement are we talking about now? 
Q The piece of paper, really not an agreement, 
20 it's a draft, that was signed on December 3lst, were you 
21 familiar with that? 
2 MR. GRUTMAN: That is ntneees to. 
23 MR. ST/AW: That is an inconsistency. Is 
2A he talking about the draft and the final agreement. 
25 THE COURT: Sv ,cained. 
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Q Let us go back, Mr. Berkowitz, to the 


question of when you first became aware of the Buckley 


claims, Can you place a date for that? 
A Of the Buckley claims or the Neuburger, 
Loeb claims against Buckley? What do you mean? 
Q When did you first become aware that Buckley 


had asserted claims against Neuburger, Loeb? 
A Probably the end of November, beginning 
of December. 
Q And that happened when you received a file 


from Mr. Silverman of Golenbock & Barell? 


A No, that is not correct. 

Q When did tha: happen? 

A When I reviewed the files, the compliance 
files of Neuburger, loeb. I never read Mr. Silver- 
man's file. I handed it directly to Finley, Kumble. 

Q You never looked at the file? 

A No, I had about 25 files and I just brought 


them all over. 

Q You say you reviewed the compliance files 
Of Neuburger, Lozb in November or December and 
what did that compliance file consist of? 


A Various memoranda between <= interoffice 


memoranca between Mr. Miles and Mr. Goldstein, I Ftlieve, 
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and correspondence with Mr. Silverman, I relieve, at 


3 Golenbock. I really don't remember any more. Tt's 
been years and years. 


5 c) Do you remember anything about what you 


Obviously I do. 


What do you remei:>er? 


9 | A I remember that there was a very interesting 
i churning claim that was posted in that file that I was } 
11 | not aware of ss 
2 | re) What was the amount of that very interesting | 
13 churning claim? 
14 A What was the amount of the claim? 
15 1) Yes. 
A How can you judge the amount of a churning 
claim? I knew there were enormous numbers of trades. 


Vies the liability could be for such a thing is very 
agifficult to judge. 
Q You mean you did not see an,thing about 


a claim that had keen made by the Suckleys? 


1 rs 
2 re 
Ne 


29, MR. SHAW: Objection. 

a A Yes. 
oA Q When the Buckleys made a claim there was 
95 | an amount attached to it, is that right? 
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2 A I didn't know the amount of the Buckley 


claim. 


The arbitration paper was not in that file. 


4 Q What did you know -- 


5 A I knew the Buckleys had made a claim, a 


counterclaim for churning. 


7 9) And you saw that in a memo? 


A Yes. 


Q tho made the memo? 


10 A 1 drew 26 Gp. 


c 


And you don't remember whether the memo 
set forth the amount of the churning claim? 
13 A i don't recall. 


14 ¢ Did the memo set forth any other claims made 


by the Buckleys? 
16 A Not that I recall, no. I don’t recall. 


17 Q Are you clear that the memo you saw stated 


that the Puckleys had interposed setoffs and counter- 


claims in a pending arbitration Proceeding? 


A I am not sure the memo said they actually 


hed done it or discussed it. 


The fact was it was 


@ discussion f the trading hy him and the Buckleys 


had raised the issue. Thee T know, Any other de- 


tails of it, it's five years now. 


Q What did you do to investigate, if anything -- 
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was it your jok to investigate the validity of the Buckley 
elaim? 


4 A At this point in time the case was being 


handled by Finley, Kumble. 


6 Q Are you telling me that you did not per- 


gonally investigate the validity of th» Buckley claim? 
a | A I reviewed all the customer's statements 
for Buckley that we had in the files showing all the 


monthly statements. 


—y 
roy 


@) Did you do anything else? 
12 A Reading the file which stated the amount 
13 of the claim, which showed che Gupbes of trades, the 
14 period over which they were made. That was the kind of 
ae) investigation to see whether there was a colorahle claim, 
16 and there certainly appeared tc me to be a goo. one. ; , 
i a) Did you say a colorable claim? 
18 : MR. SHAW: Objection, He said “color- 
able claim. 
20 Can I have a continuing objection to this 
21 line of inquiry. Whether the witness believes or 


2 not that the claim is good I submit is totally irrele- 
3 vant. The jury is supposed to determine for it- 
2A self whether this is a good or had claim. All these 
25 questions are totally irrelevant. 
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THE COURT: Mr. Mandel, what point are you 


offering them on? 

MR. MANDEL: I am offering this to show 
that the claim was not settled in good faith, that it 
was settled as part of a conspiracy and that this 
witness' statement on direct -- 

TEE COURT: I have overruled the objec- 
tion. You may go ahead. 

Q Fesides looking at the volume of transac- 
tions what investigation, if any, did you make as to 
the validity of the claim. 

A At that point in time I questioned Seymour 
Goldstein about the claim, who was my assistant, and 


I believe at that point I also got in touch with 


Finley, Kumble. 


Q You spoke to Mr. Persky? 
A I believe so. 
Q You knew that Mabel Bleich was a partner 


of Neuburger, Loeb at that time, is that correci:? 


MR. SHAW: A limited partner. 


A Yes, I believe I knew that at that point. 
MR. SHAW: Objection. Ten't that 4 mis- 
statement of fact? 
THE COPRT s Overruled. 
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Yes, I knew she was a limit-d partner. 


Did you ask her anything ahout the claim? 


4 A No, I had no reason to. 


You didn't know shehad been a partner in 


Q 
& Company? 
a4 know who Gross & Company was. 


A Et didn’t e 


Oo 


Q Did you know Charles Gross jad keen a 


partner in Gross & Company? 


10 A Only when I asked Mr. Goldstein who Gross 


il & Company was. 

12 Q So when you investigated the claim hy talking 

13 to Goldstein you found out that Charles Greis was a 

14 partner in Gross & Company and you knew that was the 

15 same Gross who was standing in the way of the transfer 

16 agreement? 

Vv A Aksolutely not. There was no transfer 
18 agreement at the time. There was no discussion, 


as far as I was concerned, of Mr. Gross being any kind | 


20 of problem. I had never met the man. I never spoke 
21 to him. I didn't know anything about him. There 
22 was no reorganization going on at this point in time. 
ge Q At which point in time? 
24 A At the time I was looking at the Buckley 
25 claim. This was December 2nd,the end of November, the 
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heqinning of December. 

@ when was the Buckley claim settled? 

A tell, I think I recommended and instructed 
Mr. Persky hetween December 2nd and December 7th, around 
December 7th, I would guess, 7th. 8th, that is the 


date I wrote the memo. 


0 Vhe: was the claim settled, Mr. Berkowitz? 
A The date on which the final papers -- 3 
have ne inea. I was not involved in the legs! -vans- 


action of settlement. 


Q Before you said you satisfied yourself a 


there was a colorable Claim, riqht? 
% 


A In my view there was a qood claim ther: 


There was a claim. 


(9) What does the word "colortble" mean as you 
used it? 
MR. SHAW: Objection. 
THE COURT: Overruled. 
A Vhat it means is simply this: You cannot 


determine the validity or lack of validity of a churning 


claim in any exactitude unless you go throuch a detailed 
computer analysis.Fvery firm has its ruies of thumb 
4s to how many transactions can take place within a 


Period of time hefora you got a red light. 
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2 lights flashing on this one. It's as simple as all 

that. 


4 (8) Did you inquire as to the nature of the 


\ 


customer? 


6 A I read the memoranda that were in the files -- 


c@) What did the memoranda say? 


8 MR. SHAW: —Objection. This is the 


trial of a case within a case. 


COURT: Overruled. 


THE 


oye 


ti A The memoranda indicated that there had been 


discussions with Mr. Buckley at which he claimed that 


13 he was bankrupt, in effect, that he had no money, he 


had no assets other than what he had sitting at the 


14 
15 | Neuburger, Loeb account in suspension. 
13 | Q Did the memorandum indicate that froin 1966 ‘ 
17 until the time that Neuburger, Tceb commenced an arbitratio 
18 against Mr. Buckley he had never complained ahout the 
19 handling of his account? 
0 A No, it did not. 
21 ) Were you aware of that fact? 
ya) A No, I was not. 
es o In those discussions you had with Mr. Persky 
oA did Mr. Persky tell you that fact? 
95 MR. SHAW: Objection, your Honor. 
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THE COURT: Overruled. 


I doen't recall. 


@) In your opinion at that time was the volume, 
permissible volume, of business in an account related 
to the size of the equity in the account? 

A Not necessarily, no. There is a rela- 
tionship. 

y If this had been an account of Aristotle 
Onassis,knowing what you knew by looking at the pieces 
of paper,would you have concluded that there was a 
good churning claim? é 

MR. SHAW: Objection. 
THE COURT: Sustained. 

Q Did you make any inquiry of anybody as 
to the aims or objectives of the customer in the ac- 
count? 

MR. SHAW: Objection. 
THE COURT: Overruled. 

A T don't recall. 

0 You don't recall whether vou asked if it 
was a speculative trading account? 

A I believe I looked at the customer account 
Cara which would have given the customer's objectives. 


What it said I really just don't remember any more. 


SOUTHERN DISTRICY COURT REPORTERS, U.S. COURTHOUSE 
; aay ‘ . . a 


v » ~ iage A 


Berkowitz--cross 


2 Q Did you inquire as to whether it was a 


uiscretionary account? 


A Yes. 


5 fe) What did you find out? 


6 A From my inquiries with -- 


7 QO Persky? 


8 A Mr. Goldstein indicated yes, that it was. 


9 Q That it was a discretionary account? 

10 | A Yes. There was some question about it 
ll in Mr. “iles’ memorandum, as [ recall. 

12 Q Was there a memorandum of Richard Miles 

13 that you read? f 

14 | A There were lots of memoranda in the file. 

15 Miles was the compliance director at the time all this 

16 | happened, at that time. I read varicus memoranda 

VW | in the files so it must have been his. 

18 : MR. MANDEL: I call for the production 


of any memoranda by Mr. Miles. 


20 MR. SHAW: Don't ask me. I have never 
2l seen it and it's never been referred to in any notice 
2 to produce or any subpoenas. 

23 THE COURT: Are you aware of any such? 
2A MR. SHAW: I am not. 

25 THE COURT: Go forward. 
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Q Are you sure that you had a memorandum 
by Miles? 

A Yes. 

Q Wh-c did you do with i 

A I put it back in the file. 

Q So your opinion was hased in part on the 


fact that it was a discretionary account? 
A My opinion as to what? 
MR. SHAY: He didn't testify to that, 


your Honor. 


THE COURT: Reframe that question including 


his opinion as to what. 


(@) I think you stated that there was a colorable 


claim, and I am asking you whether that opinion was 


Yased in fact upon your understanding that it was a 


discretionary account. . 
A Yes. 
Q And the discretionary account meant that 


the customer's man made the decisions to buy and sell, 


is that correct? 


A Yes, that would be in a discretionary ac- 
count. 

(@) Did you discuss that question with Mr. 
Persky? 
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2 A I believe we discussed who had authority, 


whether there was authority. Again, I don't recall 


really how much we discussed about the churning claim 
hecause we were really looking at the debit balance 


in the account and the churni..7 claim was really a 


secondary consideration at thr: »oint. 


8 Q You weren't really too interested in whether 


9 the churning case was valid because you thought you 
10 couldn't collect? 
ll A I wasn't interested in investigating and 
12 starting a computer analysis of the account at that 
13 point in time. 
14 Q Why not? 
15 A I didn't know when the arbitration was com- 
16 ing. That is why I called Finley, Kumble. 
7 Q And there came a time there was an arbitra- 
18 tion, right? 
A Yes. 
Q And you were made aware -- 
21 A I assume so. 
a Q You don't know? 
. w A I don't know exactly when Webster, Sheffield 
2A and Mr. Persky got together, if they got together in 
25 an arbitration or an office, I am not quite certain. 
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‘@) As of then did you know? And we are going 
back to 1970, correct? 

A Yes. 

Q We are really going hack to the months 
of November and December of 1970, right? 

A That is correct. 

Q During that period of time you were general 
counsel of Neuburvzer, Loeb & Company, right? 

A Part of tha’ time, yes. 

Q And yu took some action in connection with 
the Buckley claim, is that correct? 

A I was asked to give a recommendation as 
to whether or not the proposed settlement was satis- 
factory. 

Q When you gave your recommendation and made 
your judgment did you know whether or not there was 
an arbitration in effect? 

A Yes, at that point I did. 

Q And did you know what the Buckley claims 
were in the arbitration? 

A I knew there was a churning claim. I wasn't 


aware of the amount of it. 


Q What other claims were there besides the 


churning claim that you were aware of? 
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A That was the claim that I was aware of, 
the counterclaim I was aware of. 


Q Nobody discussed any other setoffs or 


counterclaims with you? 


A Let me say this, that is not true. 


I was aware that as a legal matter the 


debit balance in the Buckley account was going to have a 


substartial setoff against it because the firm failed 
to sell cut the Westec securities at the proper time. 


So the claim was not a $289,000 claim hut closer to 


$100,000. 

a) Because of failure to sell out, is that cor- 
rect? 

A That is right. In other words, on May 


19, '69, when Westec resumed trading, there were 15,900, 
14,000 shares of stock in the account and the stock ' 
18 was ll. They should have sold the stock that day. 

They would have recovered $140,000 against the $280,000 


Claim and the court was going to do the same for them. 


21 Q Did you find cut -- 

2 A So the claim was not nearly $289,000, it 
23 was closer to 130, 140. 

24 Q Did you find out that it was Leo Stern 
p25) who made. tue decision not to sell the Westec stock? 
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A No. 

Q What <°7 you find out about who made the 
decision not to sell the Westec stock? 

A I was told by Mr. Golastein that Mr. Gross 
had made the decision. 

THE COURT: - Gentlemen, . think, Mr. Grutman, 
Mr. Shaw, there must be no showing of this kind of 
seapedes to an answer at that table and I will tak 
approvriate steps if I see it again. 

MR. MANDEL: I move to strike that as hear- 
say as to what he founc out. He answered what somebody 
told him. 

MR. SHAW: He was asked ‘What did you 
find out,” and he answered the question. He was 
asked for hearsay and he gave hearsay. 

(Question read.) 

THE COURT: Motion to strike is denied. 

Q Did you attempt to check that piece of 
information with anybody else? 

A No, it was not realty important. 

9) What was the date on which Westec could have 


been sold, some time in '69, was it not? 
A I believe that f* .s May 19th was the 


date the suspension was lifted. 
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Q OF 1969? 

A 1969, yes. 

Q And you knew then that by 1969 Mr. Gross 
waS a partner of Neuburger, Loeb & Company and that 
Gross & Company was no longer in existence, is that 
right? 

A No, I-knew he was a partner, I didn't know 
anything about Gross & Company, quite frankly. ~ Juse | 
didn't know it at that time. ie 

Q Did you know about any other claim that 

| 


to sell their stock on time? 
A Not that I can recall. I am net sure 
that the Buckleys made that claim about the failure to 
sell the stock on time. It was my analysis of what 
the liability of Neuburger, Loeh was going to be or 
the chance of recovery of the dehit halance. You 
asked me what the setoffs were and this was a setoff. 
It was a setoff of like $140,000 because of the failure to 
sell the stock. 
Q Did you know the total amount of the Buckley 


demands with all of their setoffs and counterclaims 


A If I did ever know it, I don't at this point 


period. 
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@) You had certain conversations with Mr. 


Persky about settling the claim, is that right? 


A That is correct. 

Q When did these conversations occur? 

A Oh, the latter part of N .vember,. and I 
know there was a conversation on December 2nd. There 


Was probably a conversation shortly thereafter. 

Q What was the conversation between you and 
Mr. Persky in the latter part of November? 

A It was at that point in time that I was aware 
of the counterclaim hy the Buckleys and Mr. Persky 
and I discussed what party -- discussed the fact that 
Gross & Company was not named as the ac aneent on that 
counterclaim and had never been impleaded in the 
arbitration proceeding when the liability was clearly 


not Neuburger, Loeb's but Gross & Company's. 


9) That was your discussion with Persky? 
A Yes. 
(9) And you both formed a conclusion that there 


could be no liability to Neuburger, Loeb & Company, 
is that what you are saying? 

A I don't think we decided that there could 
not be liability.’ I think we decided that the lia- 


bility truly helonged to Gross & Company. Whether 
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somebody would find some other way we just didn't know. 
But we felt that the primary responsibility was Gross' 
because it was Gross & Company's customer, Gross & 
Company was not included in the action and they should 
have heen. 

9) What did you decide about that? 

A I don't think we decided anything at that 
point in time during that conversation. 

Q During that conversation did you instruct 
Mr. Persky to make a claim over against Gross & Company? 

A I don't believe so, not at that time. 

QO Did you give Mr. Persky any instructions 


in that November conversation? 


A No, I don't believe so. 
Q What was your next conversation with Mr, -- 
A I helieve we had a conversation on December 


2nd at which Mr. Persky called me and said that he 
hag met with the people who were Buckley's attorneys and 
that the following settlement had been preposed, and 


wanted authority to go from me to effect that settle- 


ment. 

Q What compromise did he tell you had been 
proposed? 

A He told me that it was an offer of $50,000 
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in two installments of $25,000 each, plus an assignment 


of Buckley's claims against -- an assignment of Buckley's 


claims. 

Q Against whom? Buckley's claims against 
whom? 

A Assignment to Neuburger, “oeb of Buckley's 
claims. 

Q An assignment of claims of Buckley to be 


used against Charles Gross of Gross & Company and Jeanne 
and Makel, is that what he told you? 

A First of all, I didn't know that Jeanne 
and Mahel were ever partners of Gross & Company until 
some time later. 

Q Mr. Persky -- 

A Probably at the end of January or February 


I became aware of that. 


fa) Mr. Persky did not tell you that? 
A Tell me what? 
Q Call to your attention that Charles Gross 


and Mabel Bleich and Jeanne Donoghue were partners of 
Gross & Company? 

A Absolutely not. We only spoke of Gross 
& Company as an entity. 


Q And it never entered into your mind that 


( 
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Gross & Company was connected with these three 


people, that is vour testimony, right? 


A I knew that Gross & Company had something to do 
with Mr. Charles Gross. I never knew anything about 
Mabel Bleich and Jeanne Donoghue. That is my testimony. 

 - Did Mr. Persky tell you -- I am going back. 

On direct examination you said something about 
a claim-over, De you recall that? 
A I am afraid not. 
Q I think you said when you first looked at the 


file you had noticed that there was no claim-over 
made by Neuburger, Loeb against Gross & Company, is 
that correct? 


A I noticed from the file that any claims had 


been imade against Neuburger, Loeb & Company and no claim 


against Gross & Company, and Gross & Company was the 


carrying broker or, I mean, was the introducing broker, 


Q Didn't you use the word “claim-over" on direct? 
A I haven't the slightest idea. 
Q Take my representation that you did. 
MR. GRUTMAN: I object to that. 
Q Do you know the difference between a claim-over 


and the assignment of a claim? 


A No, I don't. 
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You do not to this day? 


No. I am not sure what context. I have 


In the context of this case if a claim-over 
had been made in the Buckley arbitration ean you describe 


what that would have meant and what that would have 


No, 


Q Wouldn't the claim-over mean this: That 
Baubeseas, Loeb would have Said, “We don't know if 
there is liability, but if there should he any liability and 
we are stuck with damages we want Gross to make it up 


fOr ua"? Is that a claim-over? That is, as you 


understand it as an attorney. 


A I have never heard the term before. £ don’t 
know where I used it from, if I did use it, and I don't 
know what the term "“claim-over® means. I understand 
the factual situation but I don't know the term "claim-~ 
Over" as a term." I know the two words and what they 
mean, 

Q Do you know a technical way that describes 
interpleading a third Party -- 

MR. GRUTMAN: There is a difference between 


interpleader and impleader. 
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THE COURT: Go tc something else. 7 962 
Q Did Mr. Persky tell you that he was the one 


who suggested that an assignment be taken of the Buckley 


claim against Gross & Company? 


A The Buckley family against Neuburger, Loeb? 
Q Yes. 

A Did Mr. Persky -- 

Q Tell you that it was his suggestion and not 


the law firm of Webster, Sheffield? 


A No, he did not tell me that. 

Q He didn't tell you that? 

A I don't. believe so, no. 

Q Did Hr. Persky tell you that he wanted that 
assignment? 

A No, Mr, Persky and I -=- 

Q Let me finish the question. 


-~ that he wanted that assignment for the purpos 
of using it in the negotiations to get Gross and Bleich 
and Donoghue to go along with the proposed deal? The 
question is did he tell you that? 
A Absolutely not. ~ don’t think that sir. 
Persky knew that Bleich and Donoghue were connected with 


Gross. 


THE COURT: Please, strike that out. 
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the deal was closing, but certainly not at the time 


we are talking about. 


MR. SHAW: Then I object and move to 
strike. It's irrelevant if it's after the transfer 
agreement, your Honor. | 

THE COURT: I didn't understand the answer 
to make it such. 


MR. SHAW: He said he may have. Anything 


may have cccurred. 1 


(Answer read.) 

THE COURT: Mr. Berkowitz, your answer I 
gather is your best recollection at the time, is that 
what you are saying? 

THE WITNESS: That is correct. i can 
state categorically it was never stated to me at the 
time of the Buckley discussions and settlement. Per- 
haps this was stated during the discussions in January 
and February, when the deal was closed. 

THE COURT: Very good. 

Sustained. 

BY MR. MANDEL: 
Q Did you consult any partner of Neuburger, 
Loeb before authorizing Mr. Persky to consummate the 


settlement, including taking the assignment of the 
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Buckley claim against <-- 

MR. SHAW: Objection on the jrounds of 
repetition. 


THE COURT: Somebody asked that, three 


partners he spoke to? 


MR. GRUTMAN: Yes, Stern and the two 


Neuburgers. 


MR, MANDEL: He said it on direct. 


~- 


A I know it was Rokhert Neuburger and I asume it 


was Andrew and Robert Stern too. 


@) Can you recari the date on which you discussed 
this with Robert Neuburger? 

A Some time after December 2nd and probably 
before December 8th or 9th. 

Q To the best of your ability, will you give me 
the content of your discussion with Rohert Neuburger 
about getting authority to make that settlement? 

A I indicated that I had spoken to Mr. Persky 
on the 2nd and probably had had several conversations 
with Mr. Persky since the 2nd at which it was suggested 
a suggested settlement with the Fuckleys had been reached 
whereby the Buckleys would pay us $50,000 in two 


$25,000 installments and would give us an assigqnment -- 


give the partnership and assiqnment -- of his claims, 
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or their claims against Neuburger, Loeb. 
I told him that in view of the fact that 


the total amount owing by Buckley that was collectible 


was probably 130 to 140 thousand and that that would 
take attorneys’ fees to go after, that we just didn't 
have the money to go and therefore the claim was 
probably worth -- th2 Neuburger, Loeb end of the claim 


was probably worth the $100,000 and if we could qet 


50 it was a good deal. In addition, we stood a 
chance, if we sued, of losing on the churning claims. 
I said, “Mr. Neuburger, there is a very good offer 
of settlement that we come out very well on," 

Q Did you explain to Mr. Neuburger ahout 
the assignment of claim against Gross? 


A No more than what I just told you. 4 


understood what I was talking ahout. 
MR. MANDEL: I move to strike that. 
THE COURT: Yes, strike it out. 
(@) What did you tell Neuburger ahout the assignmen 
against him? 
A I told him there was a churning claim 


brought by Buckley against Neuburger, Loeb that we hel- 


‘ 


lieved properly belonged being brought against Gross & 


Company and that we would take that assignment, the 
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assignment of that claim as part of the settlement 


perhaps use it some day to collect the money from 
Gross & Company. 


Q To sue Gross & Company? 


A Perhaps. 


Q Did you discuss amounts with him? 


A Yes, in the sense that I toli him that if we | 


viewed the claim as one merely for 130 or 140 thousand 
dollars and there was an offsetting liability, potential 
liability, in the churning claim against that, that 
economically speaking there was no way we could not 
accept the $50,000 and the assignment. 

MR. SHAW: Objection and move to strike. 
I see no relationship between any of this testimony 
and the good-faith issue here. The only thing I see 
is settlement negotiations which the jury will have 
great difficulty in keeping track of and obscuring the 
elements of the churning case. 

THE COURT: I think we have gone far enough 

in this line and I will leave the answer stand. 
Q Are you now aware, Mr. Berkowitz, that the 

amount of the churning claim was only $75,000? 

MR. SHAW: Objection. 


THE COURT: Sustained. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


to 


A nt em t= 
a RES et enantio 
— neem“ eargmnanaane—catmnae te 


A 967 


jqal25 Rerkowitz-cross 1286 


What does his present awareness of his figure 


have to do with anything? 


Q Were you then aware that the amount of the 


churning claim was only $75,000? 


MR. SHAW: Objection. | 
THE COURT: Overruled. 
A No. | 
Q You were not aware of the amount of the | 


churning claim? | 
A No. I testified before that I don't | 
have any present recollection whether or not I was aware | 
of the amount of the claim at a certain time in November 
and December and I really want to stand hy that. [ 
don't know that I didn't know it was 75,000, = gust 
don't recall when I knew or what I knew at that point. 
Q At any time did you authorize Mr. Persky 
on. behalf of Neuburger, Loeb & Company to file or to 
prepare and sign a federal complaint in this court, 
the Southern District of New York, in February, 1971 
demanding damages against Gross & Company in the amount 
of $299,000? 


A What was your question? I lost the 


beginning of it. 


Q I said at any time did you authorize Mr. 
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Persky in or about February -=- 


A The answer is no. 

Q -- of 1971 -- 

A The answer is no. 

9 Were you aware that in February of 1972 Mr. 


Persky and his law firm, Finley, Kumble, prepared such 
a complaint on behalf of the partnership of Neuburger, 
Loeb & Company as aSsignees of Buckley and Mary Buckley 


and David Buckley against Gross & Company? 


MR. GRUTMAN: I believe that i* incorrect 
as phrased. We acted on behalf of the corporation 
and not on behalf of the partnership. The corpora~ 


tion is the plaintiff. 


MR. MANDEL: My friends are mistaken. 
MR. GRUTMAN: May I look at it, Mr. Mandel? 
MR. MANDEL: Yes. It has been identi- 


fied on depositions and I am going to offer it now. 


MR. GRUTMAN: You represent this is the 


one filed in this case? 


MR. MANDEL: No, I didn't say anything about 


it being filed in this case. 
THE COURT: Gentlemen,we have a question 
pending. Is there an objection to the question 


pending? 
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MR. GRUTMAN;: I objected because in good 
faith I believe Mr. Mandel was referring to the com- 
plaint in the action before you and which, as I correctly 
Stated, Neuburger, Loeb & Company, Incorporated is the 
plaintiff. That apparently is a different document 
which Mr. Mandel is referring to. 
THE COURT: Let's find out what the answer 
is with reference to that document. 
Q I show you Defendants’ Exhibit 0 for iden- 


tification. 


MR. GRUTMAN: Can we have the date cof the 
document? 
THE COURT: Let's see if he knows. 
Q Can you identify the signature appearing on 


the last page of it? 


A It reads Robert S. Persky. 

Q Can you identify Mr. Persky's signature? 

A It's been a long time since I have seen the 
handwriting. 

QO What is the date of the complaint? 

A February 4, 1971. 

Q Is this a complaint on hehalf of a part- 


nership -- 


A I don't helieve it is, 
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2 MR. GRUTMAN: I object to referring to the 


contents of a document not in evidence. 


Sustained. 


Tr COURT : 


MR. MANDEL: I offer it in evidence. 


Sustained. 


THE COURT: 


MANDEL: I offer it in evidence. 


MR. 


8 MR. GRUTMAN: Objection. That is not the 
complaint in this action. 


10 THE COURT: | What grounds? 


ll MR. GRUTMAN: On the grounds that it is 


irrelevant since it is not the complaint in this action. 


13 THE COURT: That may or may not be. 
14 MR. GRUTMAN: This witness does not know what 
15 the document is. He didn't authorize it. 
16 | THE COURT: Ask him about the document to 
7 see what his knowledge is touching upon it. The 
18 State of the record so far is such that I sustain the 
objection. 
20 Q On February 4, 1971 you were the general 
21 counsel of Meuburger, Loeb & Company, were you not? 
22 A Yes. 
~ Q Did you authorize anybody to prepare De- 
2A fendants' Exhibit © for identification? 
25 A No. 
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Q To your knowledge, did any partner of 
Neuburger, Loeb authortize anybody to prepare PDefendants' 

Exhibit O for identification? 
A Not to my knowledge. 
Q Did Mr. Persky tell you he was going to prepare! 
Exhibit O for identification? 
A I don't recall. I don't know. 
Q Did you attend a meeting at which Mr. Per- 
sky -- did you attend a meeting prior to February lith 
at which Mr. Persky showed the assembled people Exhibit 


O for identification and said the gross income -- 


MR. SHAW: Objection. 

THE COURT: Overruled. 

MR. MANDEL: I will stop the question there: 
Q Did you attend such a meeting? 

THE, COURT : At which Mr. Persky ext. bited 


O for identification. 

A I attended a meeting. I don't know -- 
I have never seen that document before so I don't know 
what he showed but I do rememher a meeting at which Mr. 
Persky did discuss a potential complaint heing filed 
against Gross & Company. 


Q Was that before February 11th? That is be- 
fore the agreement closed. 
| 
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A I just don't know. T just don*t recall. 
I really don't know. During the end of January and 


February there were discussions going all different ways 
about who was suing whom, if this thing closed or if 
it didn't close. I really don't remember the detail 
as to what Mr. Persky said about this. i just don't 
remember. 
Q Do you remember attending meetings prior 

to the closing dav -- that is, February ll, 1974, GE 
rather '71 -- at which Mr. Persky stated that if Gross 
and Bleich and Donoghue tried to block that deal they 
would be sued on the Buckley claim and many other 
claims? 

MR. SHAW: Objection. 

THE COURT: Is there a representation that 
this is provable? 

MR. MANDEL: Yes. 

THE COURT: Overruled. 


MR. SHAW: May I have a side-bar confer- 


ence on this? 
THE COURT: No, overruled. 
A I'm sorry, Mr. Mandel. 
(Question read.) 


THE COURT: Do you remember that in sub- 
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stance? 
THE WITNESS: HO, tf don't. 

Q Do you remember any discussions between your- 
self and Mr. Persky and any other persons concerning 
suits against Mr. Gross? 

A When is this now, what time frame are we 
talking about? 

Q Prior to February 11, 1971, 

A I was at meetings at the end of January and 
beginning of February at which potential litigation 


claims against Mr. Gross were discussed. 


OQ Who attended those meetings? 
A Various meetings with an awful lot of people 
involved in different meetings. I can recollect 


meetings with Mr. Richenthal, meetings with Ned Frank, 
where he was in attendance, probably Mr. Silverman at 
one time, maybe not. I don't remember the names of 
the counsel involved but there was the Stroock firm, 

the Rosenman firm. They all had representatives at 


various times in the meetings at which these were dis- 


cussed, Golenhock was at the meetings too many 
times, 

Q And you were there? 

A I was there at some meetings, yes. 
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Q And Risher was there? 
A I assume so. 
Q And Muh was there? 
A I assume so. 
@) And partners of Neuburger, Loeb were there? 
A Yes. 
Q And the discussion was that if Bleich and 


Donoghue didn't go along with the deals they would be 
sued on the Buckley claim and many other claims, is 


that correct? 


MR. SHAW: Objection. 
THE COURT: Overruled.. 
A I don't really believe that that was the 


essence of the dissolution. People had believed 
there were claims against Mr. Gross. 1 don't know 
that Bleich and Donoghue ever were really discussed in 
terms of being sued at any general meetings. 

Q How about Gross & Company? 

A The Buckley assignment I don't really believe 
was discussed in terms of an imminent lawsuit during 
those meetings prior to the closing. 

THE , COURT: That isn't the question. 


THE WITNESS: That was the only claim we 


had against Gross & Company, the only thing that could 
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be relevant. 


Q This was the only claim you had against Gross 


& Company, right? 

A To my knowledge, yes. 

9) And you knew that without this claim the 
minute you went throush with that transfer agreement 
you would owe -- and Jeanne and Mabel didn't sign -- 


you would owe Mabel 75,000 and Jeanne 75,000, with 


22000 of interest to each -— 


MR. SHAW: objection. This is a summa- 
tion. 

MR. MANDEL: No. I am asking him what 
he knew. 

THE COURT: I will let him discuss what 


he knew, if anything, having to do with what might be 


owed in this area. 

MR. GRUTMAN: If anything. 

THE COURT: Rather than the form you put. 
Do you have any knowledge or awareness of the legal 
responsibility of these three people? 

THE WITNESS Yes, your Honor, Bg 
believe Jeanne Donoghue at that point in time was en- 
titled to $75,000 and I think we all agreed to it. 


We didn't know Jeanne Donoghue was a partner of Gross 
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& Company. I just found out a couple of days ago. 


We felt that the liability to Mabel Bleich for the 


$75,000 was possibly offset by the claim against Gross 


& Company. 


Q The Buckley Claim? 
MR. GRUTMAN: May he finish the answer, 
please? 
A And any money due to Mr. Gross was offset 


many times over by claims including the Buckley claim 
and various other claims at Neuburger, Loeb during this 
period of management. 

Q And it was your understanding, was it not, 
that if the deal went through and Gross and Bleich and 
Donoghue would not consent that all of these claims 
would be used to hold off paying the moneys that would 


otherwise be due them? 


MR. SHAW: Objection. 
MR. GRUTMAN: Objection. 
THE COURT: The form is rather poor. 


Is that your understanding of this incident? 


THE WITNESS: I need it again. 
(Question read.) 
MR. SHAW: I repeat my objection. 


THE COURT: Overruled. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK NY. - 79t-l0t0 


Lo) 


17 


18 


a =f 8 & 


A 977 


jga Berkowitz-cross 1296 

A Not necessarily. I think at that point 
in time people were more afraid -- people were think- 
ing more in terms of being sued by Gross & Company than 
are suing them, 

Q But what would be the defenses? What was 


the defense available to the $75,000 owed to Mrs. Bleich? 


MR. SHAW: Objection. 
THE COURT: Yes. I think we are getting 
a bit far afield. Sustainkd. 
Q Were you aware that Fred Kayne was initiating 


litigation in California against Gross a few days before 


February llth? 


A No. 

MR. SHAW: Objection, your Honor. 

THE COURT: The answer is no. Overruled. 
@) On February llth were you aware that Mr. 


Persky was preparing a complaint on behalf of the 
corporation against Gross & Company and Bleich and 
Gross? 

A I testified earlier that I was aware of 
discussions. I was not aware of the actual pre- 
paration of the complaint. 

Q But you knew that that was going to be done, 


correct? 
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A It could he, it was a possibility. 
Q And you were aware that there was even a 


provision in the agreement that che new corporation could 
not settle with Gross without the permission of 
certain individuals? 

MR. GRUTMAN: I object to that unless 
there is specific reference to the document. 

MR. MANDEL: Give me your closing folder, 
Mr. Grutman, and we will put the document in evidence. 

MR. SHAW: You want Exhibit 24, the 


transfer agreement? 


MR. GRUTM:u4.. I don't want all those other 
exhibits. 
12) Do you recognize your signature, Mr. 
Berkowitz? 
A Yes. 
Q Was that a document which you signed on 


February 11, 19717 


A It appears to he. 

Q In connection with the transfer -- 

A A copy of a document. 

Q I stand corrected. In connection with 


the transfer of the assets of Neuburger, Loeb & Company. 


MR. GRUTMAN: I object to the form of the 
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question because it artfully leaves open the ambiguity 


that Mr. Berkowitz’ signature may be Part of the transfer 
agreement and that document I don't believe is the 
transfer agreement. It may be an exhibit but it is 
not -- 
MANDE,: It is a simultaneous document, 
isn’t i¢? 
GRUTMAN : It seems to suggest to the 
jury that it is part of the transfer agreement and 
I object. 
MANDEL: It is part of the transaction. 
; COURT: Let's ask the witness what 
it is he signed. 
THE WITNESS: A letter dated February 7, 
1971 on Neuburger, Loeb & Company, Inc. stationery, ad- 
dressed to Messrs. Steefel, Richenthal and Eisenberg, 
care of Mr. Steefel, who were representatives of the 
limited partners, former limited partners, of Neuburter, 
Loeh & Company. 
Would you like me to read that? 
THE COURT: No. 
BY MR. MANDEL: 
Q You recall that you signed that letter? 


A I haven't read it yet. 
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Yes 


You recall that you signed 


I vacall the Letter. 


Any other objection? 


No, your Honor. 


Q At the closing -- may I 
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read this to 


6 @) And this letter was signed at the closin 
7 of the transfer agreement, was it not? 
! 
| 
§ | A I assume so. I don't know. 
| 
9 ‘a And it's part of the bound closing file, 
| 
| ‘ 
wy Lt not? 
nol A I don't know. It speaks for itself. 
i ml ea? 
jb a MR. MANDEL: I offer it in evidence 
Bi MR. SHAW: No objection. 
14 || (Defendants' Exhibit P was received in 
1§ evidence.) 


ye jury, your Honor? 
| 
| THE COURT: You may. 
'} 
2 | (Mr. Mandel read from Defendants' Fxhiki 
i] 
2 | in evidence.) 
| 
a MR. GRUTMALs VP. 


the 


No objection from us either. 
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That is correct. 


Y» 


Q This paper, Fxhibit P, was arrived at openly 
on the night of February 11 among all the people there, 
is that correct? 

A Yes. 

Q All of the people there and their attorneys 


cnew that this piece of paper was being signed, is that 


correct? 
A That 1s correct. I assume so. 
(@) And it was one of the essential papers that 


was signed that night as part of the entire deal, is 


that correct? 


MR. GRUTMAN: Chjection. 
MR. SHAW: Objection. 
MR. ESTERMAN: Objection. 
THE: COURT: Sustained. 
Q You signed this on behalf of the corporation, 


is that correct? 


A Yes. 

Q As an officer of the corporation? 

A Tat iS correct, 

Q And you were authorized hy the corporation 


to sich it, fight? 


A That's correct. 
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i 
m And the directors of the corporation 


* 


authorized you to sign .'? | 


A That is correct. 
Q And those directors were whom? They were 


Kayne, right? 

A You asked me a question and I am trying to 
answer you, Mr. Mandel. 

THE COURT: Let me see that letter that you 
are incuirinag from, please. 

A I helieve the directors were Richard Stern, 
Robert Neuburger, Kayne, Muh, Sloane, Risher and Eerkowitz, 
I believe. That is to the best of my recollection. 

re) Kayne, Sloane, Muh, Risher, Berkowitz and 


Robert Neuburger <= 


A And Richard Stern. , 
Q And they all approved execution of Exhibit F, 
Fiagnt? 
A That is correct. 
9) And Exhibit P says this, doesn't it -- 
MR. GRUTMAN: Objection. The document 


MR. SHAW: And it's been read. | 
! 
MR. MANDEL: I would like to ask him about 


= 
‘ft 
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9 | Q Exhihit P savs this, does it not, Mr. Berko- 
: i 
a Wits << 
et MR. SHAW: Objection. 
. 0 THR COUR‘: Let's see what the question 
6 jj is. | 
i | 
| : 
7 | 0 It says, “We won't settle our claims against 
| 


| 
| 
8 Gross by paving him certain thines unless you agree to 
| 
| 


fe” Len’t that cicne? 


10 | “IR. GRUTMAN: That is not what it says, 
Pa your Honor. That is a deliberate distortion. rt 
| 
12 Says prior to. 
| | 
i || THE COURT: The exhibit does speak for 
| 
l4 | itself. 
i " 
6 ij Is that a construction of the exhibit? 
16 | THE WITNESS: Very barely. 
” | 7 ' : | 
li THE COURT: It's possible? 
| | 
18 || THE WITNESS: It's a one-page agreement, one | 
19 | paragraph that is self-explanatory. 
2 || MR. MANDEL: I would like to ask the 
| 
21 | witness what certain lines mean. 
. * | 
2 | MR. GRUTMAN: That is objected to. That 
23 is not for a witness to interpret. | 
! 
| 
‘ P . . | 
“a | THE COURT: Sustained. Ask him if there 
‘ 1 : ; . f+, 2 | 
25 was any conversation leading up to that exhibit. 
| 
| | 
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Q Did you have conversations that night concern- 


ing this agreement, this Exhibit P? 


A Yas, 


Q 


What was the substance of the conversa- 


tions and who participated in them? 
A The cepresentatives of the limited partners, 

particularly Mr. Richenthal and Mr. Steetel were 

quite adamant that as soon as this deal closed,that Neu- 

burger, Loeb would not go out and make a separate 

settlement on better terms than they had received, a 

settlement with Mr. Gross on better terms than they 

what is 


were receivine now by signing the agreement. 


without their prior approval. 


MR. SHAW: Objection and move to strike. 
THE COURT: Overrulel. 
Q They didn't want the settlement of the 


claims agains: Gross to be settled -- 
A That is not what it says. 
MR. GRUTMAN: Objection. 
THE COURT: Susy .ined. 
Q Doesn't it say "enter into any settlement 
of the claims that we have acainst Charles Gross," 


aren't those the words, do I read them correctly? 


A Let me take a look. 
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2 | Q I ask you to read it: you shall not enter bis 
| 
3 | into any settlement of the claims we have against Charles 
4 | Gross by paying him something more than this or that. 
5 A Yes. | 
6 | Q That is what it says? | 
7 THE COURT: Qn that note we will take our 
8 | midafternoon recess. 
9 (The jury left the courtroom.) | 
10 | (Recess. ) | 
ll | (In open court; jury present.) | 
2 THE COURT: Go ahead. 
13 | BY MR. MANDEL: 
14 | Q Mr. Berkowitz, was there a discussion on the | 
6 night of February llth about the Buckley claim? 
6 A Not Specifically that I can recall. 
7 | Q Nobody said anything one way or the other 
18 | about it? 
1 A Sodeteican ty, no. Not that I can recall. 
20 || Q Was there a general discussion about the 
21 | Buckley claim? 
22 | A I don't believe the Buckley claim was men- 
2 tioned, to the best of my recollection. 
24 | Q Was there a discussion of any other claims | 
| 25 | against Charles Gross or Mabel Bleich or Jeanne Donoghue? | 
} 
| | | 
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2 | A On the night of the closing, no, I don't : 
3) believe so. I just don't recall that at all. People 
4 | were too busy signing documents and reading them. 
3 I don't believe there was much discussion about that. | 
6 Q Prior to that had there been discussions 
1) about claims against any of these three people, prior to 
a the night of the closing? 
9 | A Yes. 
10 | Q Did you investigate the validity of any of | 
Lt | those claims? 
12 MR. SHAW: Objection, your Honor, repeti- 
13 | tious. 
14 THE COURT: Certainly in part that is 
15 true. 

| 
is | MR. SHAW: Nhat difference does it make? 
17 Isn't the jury to make that determination themselves 
18 rather than what the investigation four years ago was? 
19 THE COURT: This has to do with the 
20 state of mind at the time. Part of that is repeti- 
21 cious. 
2 MR. MANDEL: Is it your understanding that 
oa | at the present time I should confine my examination 
2A | of this witness to the matters which relate to the 
| 
25 | Buckley churning claim and save for another moment -- 
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THE COURT: You have been cross examining 


on the direct presented to you. 
MR. MANDEL: Which would go to all claims. 
TUE COURT: I can't advise you as to what 
is open. You have to use your good lawyer's common 
sense as to what was presented on direct and govern 
yourself accordingly. 
BY MR. MANDEL: 

Q Exhibit P was signed by you as you have 
testified. Who actually drafted it? Mr. Persky, 
Wasn't it? 

A i don't know. i didn't. 

Q You did not draft it? 

No. 

Who handed it to you to sign? 

I adon't Know. We were shuffling an awful 
lot of paper that night. 

Q Who was representing the corporation as 
attorney at the closing on February llth? It was Mr. 
Persky, wasn't he? 

A Finley, Kumble, yes. 

Q Mr. Persky was the one, and Mr. Bamberger? 

Mr. Rosenbloom and other people there. 


From Finley, Kumble? 
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Yes. 
Q I would like to have them. Persky, Bam- 
berger, Rosenbloom -- who else from Finley, Kumble? 
I think that is all. 


And they were representing the corporation, 


That is my understanding, yes. 


As attorneys. And they prepared the papers 


for the corporation to sign, right? 


A Yes. 


Q And Exhibit P -~- Finley, Kumble was repre- 


senting the corporation, and to the hest of your knowl- 
edge somebody at Finley, Kumble prepared Exhibit P and 
gave it to you to sign, is that right? 
A Yes. 
Q I assume you read it? 
I assume so too. 
I assume you understood it? 
Yes. 
Q And it referred to certain claims,right? 


A It referred to more than that. It referred 


to the settlement of claims. 
Q Of certain claims. 


A Yes. 
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Tell me what claims Exhibit P refers £6. 
It speaks for itself. it refers to claims. 
There may have been claims at that time that were not 
Giscovered so that I don't think anyone would try to 
be specific in that document, 
Q Do you know of any claims besides the 
Buckley claim that were referred to in Exhibit P? 
A Yes. 
MR. GRUTMAN: Objection. 


THE COURT: Overruled. The answer is 


Q Name them, 
A I believe there were claims concerning mis- 
Management of a partnership trading account, certain viola- 


tions of the capital rules that brought on New York 


Stock Exchange sanctions, misstatements that brought 


on New York Stock Exchange sanctions, the Buffalo Braves 
transaction, a lease -- there were a whole series of 
claims. 

Q Wel” can you remember any more? 

A I juse don't recall any more, 

Q Do you remember that Mr. Persky asked you -- 
I should put it differently. Do you remember whether 


Mr. Persky asked anybody to prepare a list of claims 
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that could be asserted against Mr. Gross? 
A I don't think Mr. Persky ever asked. Be 
think Mr. Frank supplied somebody with a list. 
MR. GRUTMAN: Can we have a date as to 
wnen that happened? 
THE COURT: No, you may ask about that in 
your future examination. 
Q Do wile know whether Mr. Persky asked Hr. 
Frank two or three times to get up such a list? 
A I don't know how many times he asked him. 
Q You do know that he asked him to get up 
such a list, do you not? 
A I don't know that Mr. Persky asked him. 


know that Mr. Frank did draw such a list and I don't 


even know that he reviewed it with Mr. Persky. I don't 


even know Mr. Persky asked him to draw such a List. 


Q You don’t Know: 

A No. 

Q Did Mr. Persky ever ask you to draw such a 
lise? 

A Not that 1 recall. 

Q Did you ever see such a list? 

A As I recall, what happened was that Mr. 


Frank never did present a list but just orally went 
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2 i over certain things that were subsequently reduced to 
| | 
3 | writing. 
I | 
4 Q Reduced to writing by whom? 
5 | A I really don't know. It was at the Finley, | 
6 | Kumble firm that the meeting took place. ZL think | 
: 4 it was with Mr. Gelb but I don't recall exactly now. 
8 Q Do you recall a meeting at the Finley,Kumble | 
9 | firm at which there was a discussion of a list, of | 
10 | preparation of a list of complaints that could be used | 
i against Mr. Gross, right? 
LR | A I don't know that I would frame it like 
3 | that. There was a list of claims. I don't know 
i4 | they were all against Mr. Gross or to be used against 
15 | Mr. Gross but these were things that had been discussed 
| ad this was factual background on it. 
7 Q When did that meeting take place? | 
| 
18 | A I think the meeting with Frank took place after) 
19 | the closing. 
a | Q Immediately after February llth? | 
21 | A I didn't say immediately. I think it was | 
22 | subsequently -- really a long time after tha closing, is | 
2 | my recollection. | 
2A | Q Do you know when this particular litigation 
23 | in this court now was commenced? 
| 
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9 A I know it was started -- the action com- ae 
3 menced in 1972 some time. 
| | 
4 Q Do you know that it was started within a 
5 | week or so after the closing on February 11th? | 
— A That is my understanding, yes. | 
tT] Q And you authorized it to be brought, right, 
8 | along with others? 
| 
. 9 | A I didn't say that. | 
| 
10 | Q Did you? | 
| | 
it r 
11 | A No. 
12 | Q Weren't you a director of the corporation? 
13 | A I was a director of the corporation. 
| 
14 Q Did you vote in favor of bringing this 
| 
15 | action against Mr. Gross and Miss Bleich? | 
16 | A I was aware that the action had been brought. 
| } 
v7 | I don't know that we ever discussed it at a directors 
13 ! meeting that I am aware of. 
| | 
19 Q Let me ask you simply, in your opinion or | 
20 | your knowledge did tHe corporation authorize the 
91 | bringing of this action? 
\ | 
22 | A Yes. | 
4 | Q And you were one of the directors, right? | 
- 
“| A That is correct. | 
25 . And it's the boarlof directors that has the 
| 
1 | 
| | 
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power to make that authorization, is that right? 


3 || A J am not certain. They do but I am not 

| | 

4 | certain that the board of directors has to act on every- 

| 

5 | thing that a corporation does and that action can be 

| | 

| | 

o | brought by executives without having to get the hoard's 

i | 

7 approval. | 

| 

8 @) Let me ask you this way: Did you personally, | 

3g | , : , 1 : . ; | 
| that is, Mr. Ferkowitz, in any corporate capacity, 


10 authorize the bringing of this instant action by the 


a corporation against Gross and Bleich? Yes or no, if 
i} 
| * 
| you can. | 
] | 
ym | A Certainlv not before it was brought, but 
: i 
4 i 1 certainly did ratity it. I never objected to it 
H | 
| | 
1S | once I knew of it. 
16 || 0 Nobody asked you whether it should be done | 
ve is what you are saying? 
1 
| : : ‘ | 
18 || : A Not really, no, that is correct. 
i | 
| | 
tt « . ‘ . | 
19 jj QO But you knew in advance that it was going | 
i / 
| | 
2 | to he done? | 
| 
| 
a. a I didn't say that eit her. I don’t think 
| | 
2 | I did. I learned of it later, that there was an action 
| | 
3 | brought. It wasn’t surprising to me, I will say that. 
i | 
a | 0 what forewarning did you have? 
95 MR, SHAW: Objé@cetion 


| SOUTHERN DMERICT COURT REPORTERS, Ud COURTEOUS 


' FUFLEY MOR ARE NEW Y¥uaR NY Pat pl 


| A 994 | 
| 


1 4 jaa Berkowitz--cross 1313 
2 } THE COURT: Sustained. That is as to 
| eee 
a] form. 
4 H Q What prior information about it did you 
i 
7 | have? | 
| | 
S A Mr. Mandel, I testified 25 times today that 
| 
73 we had discussion after discussion and there were | 
Ss | meetings held at which the claims were discussed. Bi | 
| | 
| wasn't surprised when a claim was actually brought to 
I 
10 | fruition by means of a lawsuit. 
! | 
| : ; | 
| Q Who decided which of the many claims would 
| 
, : | 
RQ | be asserted in this case? 
| 
3 | MR. SHAMS: Objection, your Honor. 
| | 
4 | THE COURT: Let's get one or two questions 
] | 
6 | and get this out of the way. | 
| | 
| | 
16 || MR. SHAW: I can't see the relevancy. 
ne | ne | 
ve This is the operation of the law firm. 
it | 
ij . | 
18 | THE COURT: Not necessarily. Let's get 
| 
19 ! an answer to that. 
i | 
| | 
2 | (Question read.) | 
| 
21 || A I don't know. 
| a I 
22 | Q Mo you happen to know what was in the complaint | 
| 
23 || hen it was first hrought? Did it include one claim 
i | 
“a || or more than one claim? 
| | 
| 


25 | MR. SHAW: Cbjection. 
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MR. GRUTMAN: Irrelevant. 
THE COURT: Overruled. Did you know 


whether it had one claim or more than one claim when you 
first learned of it? 
THE WITNESS: I believe it had one claim 


when I was aware of it. 


0 Which claim was that? 
A That was the Neuburger, Loeb & Company, Ine. 


as assignee of the Buckley claim. 


Q At what point in time did you approve that 
action? If you don't know I will go on. 

A How many days did I have to object? Ba 
never objected to it. I do approve of the action. 

Q When did you learn of it? 

A I don't recall. It was some time during 
Lo71, When exactly I just don't know. 

THE COURT: Let's go on. 
Q You personally were interested in having 


the proposed deal for the sale of the assets go through, 
were you Aot? 

A I don't know what you mean. 

Q Well, I mean that you had a personal stake 


in having the transfer agreement go through and you 


wanted it to go through? 
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A I received my personal stake the night of 
the closing. I never knew what it would he before 
that. 
MR. MANDEL: I move to strike, 
THE COURT: Strike it out. 
0 Please answer my cuestion. 
A I wanted to see the deal go through, yes. 
@ When I asked you in deposition on page 96, 
line 14: 
“oO Were you interested in having the prozsosed 


rh 


transfer of assets go through? 


“7 Certainly,” is that correct? 

A i don't Rave it in front of me bue I will 
take your word for it, Mr. Mandel. 

Q How much stock did you get in the new corpora- 
tion? 

A About 1 per cent of the total outstanding. 

0 About 3 per cent of the controlling stock? 

MR. GRUTMAN: Objection. 

A I answered your cuestion. 

Q Vihat? Did you get about 3 per cent? 

A I think it was closer to 1 per cent of the 


total outstanding once you had the conversions and once 


vou took into account the conversions and everything 
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How much did you pay for that stock? 


A $10,000. 
a) Did you sell that stock one year later? 
MR. GRUTMAN: Objection. < fail to 


see the relevancy of what the terms of the sale of the 
stock were. They have nothing to do with the 


validity of the transfer or an issue here. 


MR. MANDEL: It ahs to do with his motives. 
THE COURT: Overruled. 
Q Did you sell your stock one year later, 
thereahouts? 
A Yes. 


What was the selli:g price? 


2) 


MR. SHAW: Ohjection unless it is established 


that at the time of the transfer he knew he was going 


to sell the stock a vear later. 


THE COURT: Overruled. 
A I am sorry? 
THE COURT: What did you sell it for a 
year later? 
THE WITNESS: I sold the stock for $70,900. 
MR. MANDEL: No further questions. 
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CROSS EXAMINATION 
BY MR. SILFEN: 
Q Mr. Berkowitz, both on direct examination 
by Mr. Shaw and on some examination by Mr. Mandel you 


were asked about your relationship with Fred Kayne. 


time prior 


Could you tell us whether or not at any 
to August or September of 1970 you knew Fred Kayne? 


A No, E£ did noc. I believe I met Fred in 


August. 
Q huqust of 1970? 
A Yes. 
Q Could you tell us the circumstances under 


which you became emploved by Neuburger, Loeb, that is, 


did you contact Mr. Kayne or did he contact you? 


A Iwas friendly with Mr. Kayne's younger 
brother. 

fe) That iS Rick Kayne? 

A That is Richard Kayne, correct. 


I had never met or seen Fred Kayne until Mr. 


Richard Kayne told me one day that "Fred may have some- 


thing of interest for you. Would you like to speak 
to him?” 
(@) I think we have established at this time 


that in August of 1970 you were unemployed? 


2 
° 
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That Ls correct. 


Q I think you told us that you became employed 


by Neuburger, Loeb, the partnership, on November 3, 1970. 


A That is correct. 


0 During this period, August of 1970 to Novem- 
ber 3, 1970, did you seek employment other than with 
Neuburger, Loeb, the partnership? 

A I don't believe so, 


Q You did not? 


A I was studying for the California kar 


I was net seeking employment anywhere. 


° 


Q When was the first time that you communicated 


with Mr. [red Kayne after the suggestion was made from 


his brother Rick? 


A Some tine in early August, I helieve. 


Q Vias that a telephonic communication, if you 
can recall? 

A I believe so. 

Q Where was Mr. Kayne, if you know, at the 
time of that telephone conversation? That is, was 
he in the State of California, the State of New York 
or some other state? 

A I believe California. 


Q Did you meet with Mr. Kayne in California 
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or were your dealings with him over the telephone? 

A 1 Met with him in California. 

Q Do you know whether cr not after your 
meeting with Mr. Kayne in California Mr. Kayne remained 
in Calitornia or whether or not Mr. Kayne went to New 
York? 

A I believe he went to New York. 

g Cther than this one meeting in California 
did vou have any other meetings with Mr. Kayne in 
California pricr to the time that you hecame employed 
hy Neuburger, Loeb, the partnership? 

A Mot in California, I had no other meetings 
with Mr. Kayne. 

QO Did you have any meetings with Mr. Kayne 
in New York? 

A Yes, I did. 

Q Could you tell us when that meeting or meet- 
ings took place and whether anybody else affiliated or 
associated with Neuburger, Loeh, the partnership, was 
present? 

nN Yes. Mr. Kayne arranged for me to come 
to New York in September to have my prospective 
employment approved ry the partnership and the people 


working at Neuburger, Loeb. I went to New York at 
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his behest and met with Mr. Risher, Mr. Frank, the 


Neuburgers and Sterns and I was there for two or three 


days, I believe, It may have been in October and not 
September, I think my going in was in October. 
Q Did you then return to continue studying 


for the California har? 

A No, the har was over. 

a) Did you have any employment, let's say, from 
the time that you terninated Studying for the bar and 
your working for Neuburger, Loeb on November 3rd? 

A No. I had several opportunities and I did 
not choose those, 

Q A time came when you did come to New York, £ 
think you told us, November 3, 1970 to resume your duties? 

A That is correct. 

Q From the time that you got to New York, let's 
say, for the first 15 days, do you recall having any 
meetings with Mr, Kayne and any other people involved in 
theNeuburger, Loeh partnership? 

A I remember a number of meetings with Mr, 
Kayne, Generally they were at my behest and I had 
one particular meeting with Mr. Kayne in which he indi- 
cated to me that he was going hack to California and 


that he had not been able to do what he theught he could 
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2 | do in raising and reorganizing the firm and raising 
3 | capital and was going back to California and was very 
4 sorry that he had brought me there, sorry for me he had 
3 | brouqht me there under these circumstances and I was 
6 | in effect on my own. | 
7 Q Did you then become aware at any time that 
8 | Mr. Fred Kayne had in fact withdrawn from the Neuburger, 
9 Loeh partnership? | 
10 | A Yes, I was aware that he had withdrawn. | 
| 

11 | Q Can you tell me when did you first have this | 
i2 awareness, if you can just give us the chronology? 
13 A It would have been early November. 
14 | Q Did a time come when Mr. Fred Kayne did in | 
15 | fact return to the State of California? 
16 A November 17th. 
17 | QO Mr. Kayne then returned to California? 

. 18 | : A No, he did not. His wife was quite ill 
19 | and I think he went on a trip with her to the Bahamas | 
20 first before he went back to California. I don't know | 
21 \ how long the trip lasted; perhaps two weeks. The date 
22 | he left was I believe the 17th of November. 

. 2 Q Did Mr. Kayne, to your knowledge, return | 
aA to the teuburger, Loeb partnership at any time after 
25 | November 17, 1970? | 

| 
| | 
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No. 

MR. MANDEL: I object to the form of the 
question because it is ambiguous. I have no objection 
if Mr. Silfen says to be able to become a partner again. 

MR. SILFEN: No problem. 

A In either case the answer is no. 

QO You were asked several questions about a 
series of meetings and negotiations and activity that 
took place during the months of December, 1970, January, 
1970 and up until February, 1971. 


Now I ask you: was Mr. Fred Kayne pre- 


sent at any meeting that you were present during the 


month of December, 1970? 

A I don’t think so. 

Q Did you have, to the best of your recollec- 
tion, any telephonic conversations wi th Mr. Fred Kayne 
during the month of December, 1970? 

A Lam sure I did. 

Q Do you recall, sir. whether or not the sub- 
stance of any of those telephonic communications had 
to do with anything, with either Charles Gross, Jeanne 
Donoghue or Makel Bleich? 

A Absolutely not. 


Q During the period of time that Mr. 
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to 


was in New York, let's say, from November 3, 1970 until 


a | November 17, 1970, did you have any meetings, conferences | 
4 or discussions with Mr. Fred Kayne of and conce” g 
5 Charles Gross, Jeanne Donoghue or Mahel Bleich? 


6 | A No. There was the conversation with Mr. 

ee Kayne during that period that took place in the steam 

8 | room at the New York Athletic Club right when he was 
9 | going hack in, which he indicated that he would like | 
10 | me to come back with him to California if I would and 
ll | start a hedge fund with him. 

12 | Q You had also heen asked about meetings that 

13 | may have taken place in January of 1971 and before the 


14 | date of the so-called transfer agreement on February 

15 | 21, 1972. Do you know whether or not Mr. Fred Kayne 

16 | was present at any of those meetings that took place in 

17 January and prior to February ll, 1971? 

18 | aN I think he was. | 
| Q Do you recall specifically which, Lf any, 

20 | of thuse meetings Fred Kayne was present? 

21 | A No, © don’t. | 

2 Q Do you recall having any conversations with 


Fred Kayne during the months of January of February, 


1971 of and concerning Charles Gross, Mabel Bleich 


m4 or Jeanne Donoghue? 
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| | 
i Fi ss 
4 | A I don't think I ever discussed them. 
\ 
| 
3 || MR. SILFEN: No further questions. 
4 || REDIRECT EXAMINATION 
5 | BY MR. SHAW: 
| | 
"| Q Have you ever been a member of a conspiracy 
i 
7 I to bring a baseless claim against Mr. Gross, Mrs. Bleich 
\ 
| 
| * ° . 
8 | and Jeanne Donoghue to force them into signing a transfer | 
i | 
9 | agreement five years ago? | 
10 | A Absolutely not. 
i | 
| MR. MANDEL: I object to the form of the 
| 
| ; 
2 question. 
Bb i MR. SHAW: Somebody has to ask him that 
| | 
4 question. 
bb | Q Did you at any time have the state of mind 
16 | that the claim being asserted against Gross, Bleich and 
{ 
Go Donoghue has no merit whatsoever? 
| 
18 | os No. 
| 
19 || Q Did you at any time agree with one or more | 
| 
i ; ‘ | 
20 | persons to assert a baseless claim against these people 
21 to coerce them to do anything? | 
| | 
2 A Absolutely not. | 
| | 
| 
23 MR. MANDEL: Objection. | 
a | THE COURT: Strike the answer. Sustained 
i 


| 
25 as to form. 


| 
| | 
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How much was that new capital in the corpora- 


A The subordinated loan was approximately 
$1 million and then there was another 50 or 60 thousand 
in cash from the new shareholders and those were the 
capital contributions made, I believe. 

Q And a year later when you sold your stock 


in the corporationwas the New York Stock Exchange 


to put the corporation out of business? 


4 


threatening 


A No, the corporation was prospering. 

MR. MANDEL: That is not relevant. 

MR. SHAW: Of course it is. If there 
is going to be a comparison we should know the circum- 
stances, at least some of them. 

THE COURT: I will permit it. 

Q And a year later was Charles Gross the manag~ 
ing partner? Was he running the business of the 
corporation? 

A No. 

Q You testified with respect to various other 


claims that came to vour attention in addition to the 


Buckley claim. Did they come to your attentiori? 
And I think you indicated that Ned Frank told you 
these things, correct? 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 


PENN WER Pop AM Fe We ba) + PR PORTE) 


Berkowitz-redirect 
For the most part, Mr. Frank 
who istecned me of the other claims, 
Q Was Ned Frank -- and I use the word because 
he is presently dead; correct, he died many years ago? 


A I don't know when he died. 


Q Was he formerly an assistant United States 


attorney for the Southern District of New York? 
A That is my recollection. 


MD MARINI? 
t ° 6 


: ‘[ANDEL: i opject to that. 


irrelevant and meant to he prejudicial. 


TE: COURT: I will permit it to stand. 


Q Did he indicate to you what he had done in 
an effort to determine what was going on and what he 
had learned about these claims? 

A Yes, he did. 

What did he tell you? 

Is there any particular order you want me 
to take them in? 

start at the ton. 

He told me that Mr. Gross had been respon- 
Sible for some illegal and unauthorized trading of the 
Neuburger, Loeh partnership account -- 


MR. MANDEL: I am going to object only 
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that the jury should be instructed 


on the mental state of mind of this 


evidence of the truth of the state- 


Having been brought out, it 


is relevant for all purposes. 
THE COURT: No. I will so instruct. 
Ladies and sentlemen, this is being admitted 


the purpose of 


Berkowitz was 


eliciting your knowledge 


told. ‘This testimony is not 


proof of the truth of the contents of what he was 
told. Do you follow my instructions? 
This is not testimony as to the underlying 
facts, this is merely that he was told something. 
Go ahead. 
A Particularly with respect to security of 


City Investing Corporation. 


I was also -- 


0 What were you told ahkout City Investing 
Corporation? 
A That Mr. Gross had made unauthorized trans- 


account and had, 


in the securities of City Investing Corporation, re~ 


wi 
c 
7 
ui 
ct 
oe] 
ct 
ia 
a) 
~ 
| ome 
Oo 


sses for the partnership. 
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Q Go slowly. In what sort of an account? 
A The firm's own trading account. 
Q Did he tell you anything more about this 


account? 


A Well 


to me that Mr. Gross had tried to Place the transactions 


or to instruct 


, it's been a long time. 


the -- he had ordered them to Place the 


He indicated 


transactions in such a manner that the other partners 


would not know o 
Q Did 
THE 


6) 


f the trades. 


he use the word "secret"? 


COURT: nO, &. | Shaw. 
SHAW: Withdrawn, 
COURT: Let's leave the witness alone 


until he is finished te!!ing you what he was told and 


we will see if there is any more necessity for further 


questions. 


Q In addition to 


did he tell you? 
THE 
When you are fin 


you tell us. 


» 


heen the 


ue) 


new office space 


that trading account what 


COURT: What else did he tell you? 


ished with everything you can 


Until then nobody says a word. 


in a building to be built whi 
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He also indicated to me that Mr. Gross had 
rime mover in having the company acquire 


Cn invo 
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perhaps six or seven million dollars, a 20-year lease 


| 
| 


commitment, and when the fortunes of the firm started 


to turn sour the developer of the building had coincidentaly 


offered Mr. Gross an out on the lease and payment of | 
$100,000 if we would release the lease, and Mr. | 
Gross turned it down. 

I did hear Mr. Frank repeat this conversa~ 
tion in the presence of an attorney for Mr. Atlas. 

COURT: What did he tell you? 

THE WITNESS: He told me that Mr. Gross 
had turned down M \ for the release of the 
lease in exchange for Ati ivi b ; Loeb 
$100,000. Iwas told this at a time that Neuburger, 
Loeb now had to settle wit. Mr. Atlas for about $400,000 
at a future date. 

THE COURT: Strike out I was told at a 

ime and so forth. Let's get the conversation in which 

you were told. 

Mr.' Frank had a conversation with you? 


THE WITIESS: That is correct. 


THE COURT: Ruh it out to end, 


A Mr, Frank indicated -hat it was rather 


ironic that we were now walking to Mr. Atlas' lawyer's 


office with a major check in our hands to try to settle 
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the case when just a short period of time ago Mr. At] 
hac offered to pay us, meaning Neuburger, Loeb & Company, 


to get out of the lezse, 


9 What else did he tell you? 

THE COURT: You haven't yet indicated that 
you have run out. Have you run out on your recol- 
lection? 

THE WITNESS: On the lease recollection 


that is approximately what I can recall of my conversa- 


tion with Mr. Frank. 


@) Would you go on. 
A Mr. Frank also indicated to me that Mr. 


4) 
a 
) 
w 
“ 


was the party primarily responsible for the firm's 
purchase of the Buffalo Braves basketball team and that 
he had hoped upon the acquisition of the Braves that 
the firm could immediately turn around, have an under- 
writing and sell out its position or sell out a sub- 
stantial part of the position and recover its costs and 
make a profit on a turnaround similar to the transaction 
that had just been consummated by the Seatcle Super- 
sonics management, and that when that -- when there wus 
no underwriting to take the Buffalo Brave company public 
and distribute the shares to the public and the partners 


had to stay with the bank loans, then Mr. Gross had been 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


24 


R 


eee ee 


A 10t2 


jga Berkowitz-redirect 13332 


instrumental in having customers' own securities 
Plecyed for the partners’ personal loans at banks. 

The New York Stock Exchaije eventually found 
this, which was a violation of various exchange rules 
on hypothecation -- 

THE COURT: strike that out. 

A That the New York Stock Exctange had dis- 
covered this upon audit, said it was a violation of 
the hypothecation rules, and the firm had various 
capital problems as a result of this, and Weyied « fine 
against the firm of $25,000 or $50,000, and against 


Mr. Gross . believe there was a fine and censure. 


MR, MANDEL: This Ls still whak Mr. Frank 
told him? 
THE WITNESS: Yes. 
Q Would you go on? 
A Mr. Frank further indicated -- that is what 


I can really recall of my conversations with Mr. Frank. 
MR. SHAW: May I mark this an exhibit for 
identification? 
(Plaintiffs’ Exhibit 50 was marked for 
identification. ) 
Q I show you this piece of paper and ask you 


to look at it and ask you if it reireshes your recol- 
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lection? That is with respect to one further thing 


you were told. 


MR. MANDEL: Please, 

THE COURT: Sustained. 
Q Nell us if it refreshes your recollection. 
A I rememher seeing it before, yes, sir. 


I rememher so many conversations. 

THE. COURT: Mr. Berkowitz, look at 50 for 
identification. Does that refresh your recollection 
as to anything else that may have been spoken about in 


this conversation? 


THE WITNESS: Your Honor,this was not one 
conversation. This was a series of conversations. 
THE COURT: Does it refresh your recollec- 


tion as to anything further, yes or no? 

THE WITNESS: Yes, 

THE COURT: With your recollection so 
refreshed, what is your recollection? 

THE WITNESS: The Lou Bracker affair. 

THE COURT: What were you told by Mr. 
Frank as to that? 

THE WITNESS: That Mr. Gross had the firm 
enter into a rather one-sided relationship with a pro- 


moter on the West Coast by the name of Mr. Lou Bracker 
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to 


without disclosing to the partnership what the total 


3 costs or conditions of the agreement with Mr. Bracker 
4 were, aS a result of which the firm lost approxi- 
=) mately $80,000. 
6 I also recall the Simonoff and Peyser 
7 affair but I don't remember what I recall about it. 
8 I remember a conversation -- yes, I do. 
a | Mr. Frat. told me that Simonoff and Peyser -- I believe 
10 they are an accounting firm, and I believe Mr. Frank 
11 told me that they were Mr. Gross' personal accountants, 
12 and that he had had them do some work on the firm's | 
13 | hehalf, I believe in relation to the One New York 
14 Plaza lease, and that there was a $23,000 accounting- 
15 bill rendered as a result of the services, which was 
16 | still around when I got there and was finally 
| compromised for a lesser amount and the bill coulda not 
18 be. justified. 
19 The names are ringing bells. 
20 Q Let me ask you this question: Can you 
21 recall during any of these meetings during December, 
= 1970 and January and February of 1971, wherein these various 
23 claims were being discussed on the part of the partners 
24 | against Mr. Gross, Mr. Gross asserting or making a demand. 

| 
25 | on his part against the partners? 

| | 
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representative or anybody in his behalf Said or threatened 
anything if he didn't get his capital back? 

A I never met Mr. Mandel, spoke to Mr. Mandel 
Or saw lir. Mandel until my deposition in December of 
E97. 


Q Your attention was directed to Exhibit P. 


Is Exhibit P a document that was insisted upon by the 


limited partners? 

A Yes, 

Q Were you present at any conversations with 
limited partners or their attorneys where they made 
this insistence or demand? 

A I am not sure about this particular demand 
that got reduced to this agreement but, yes, I was pre= 
sent at meetings at which the limited partners expressed 
the belief that Mr. Gross should not be treated differently 
than they are heing treated or they were being treated 
and would not go along with the deal unless that was 
agreed to. 

Q Nid the limited partners receive Stock in 
the corporation? 

A: I don't remember. 


Q Did any of the limited partners receive 
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companies less than two months at that point. 


Q During November of 1970 did the partnership 


have a net income? 
A I have no idea what the profit and loss 


was during that pericd. 
HR. SHAW: Nothing further, your Honor. 
RECROSS EXAMINATION 


BY MR. GRUTMAN: 
Q At the time that you acquired the stock 
which yov did in Neuburger, Loeb & Company, Incorporated 


did you have an arrangement at that time to sell it? 


A Of course not. 

Q Did you know that you were going to sell 
it at all? 

A Not that I was going to sell it. I knew 


that I was going to be leaving the firm at the end of 


1971 and return to California. 


Q But you didn't know whether you would be 


selling your stock or not? 
A I assumed I would he keeping it. 


Q At the time that you acquired the stock what 


Was 1ts actual value? 


MR. MANDEL: I object to that. 


THE COURT: Yes, sustained. 
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What was the book value of the stock? 


MR. 


MANDEL: I object to that. 


THE COURT: What is the relevance of this? 


lie paid $10,000 which establishes value to him, 


MP. GRUTMAN: 


It establishes the purchase 


price, not the book value. It doesn't establish whe- 


ther it has a negative or positive value. 


That is what he was willing 


EO) pay) Porm) ae Objection sustained. 


Q Was ‘Shere a New York Stock Exchange reguire- 

ment, Mr. Berkowitz, that you Own $10,000 worth of stock <= 
A That you had to invest $10,000 worth of stock. 
Q Whether that stock was worth it or not, is 


that correct? 


A Right. 


THE COURT: Strike that out. 


Was there a requirement that for you to 


hold the position in Neuburger & Company, Incorporated 


you had to invest $10,000 in money in the stock of the 
company? 
A That is correct, 
THE COURT: I will permit that answer to 
stand. 


Q During the period of time that the neqotia- 
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jga Berkowitz-recross 
tions were going on and which culminated in the transfer 
agreement was part of your activity devoted to dealing 
with the regulatory agencies? 

A Almost exclusively. 

Q When we speak of the regulatory agencies 
was the Securities and Exchange Commission one of the 


regulatory agencies with which you dealt? 


A Yes, I did. 
Q I show you a document dated January 20, 1971. 
Would you look at that document and tell me whether or 
not you recognized it? 
A Yes. 
THE COURT: Mark it for identification, 


(Finley, Kumble Exhibit G was maked 


for identification.) 


MR. GRUTMAN: The document has some under- 


linings on it which are mine, your Honor. 


2 


I offer it in evidence, your Honor. I am 
offering the document to show there was disclosure 
made to the Securities and Exchange Commission by Neu- 


burger, Loeb of the provisions of the transfer agreement. 


It was all done in the open. 
MR. MANDEL: That is irrelevant. 


THE COURT: I think the record can estab<- 
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lish that a copy of the draft agrement was s 
Securities and Excchange Commission. 
MR. GRUTMAN: Yes, with this. 


THE COURT: I will sustain the objection 


to the letter and I will permit this witness to say 


that a copy of the proposed draft agreement was sent 


tQ the SEC, period. 


Q You are shaking your head, Mr. Berkowitz. 


Was something sent to the SEC? 


A I know the letter was. £ don't Know Lf 


we sent a copy of the agreement. 
THE COURT: 


letter. 


MR. GRUTMAN: To the letter? 


THE COURT: Yes. What counsel says to 


the SEC in the letter doesn't bear any relevance to 


issues here. 


Q Did the SEC ask you any questions about the 


proposed transfer? 


MR. MANDEL: Why is that relevant? 
THE COURT: Sustained. 
Q Nid you ave to get SEC approval for the stock 
exchange? 
A Yes. 
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Q Did you get the SEC approval? 
MR. MANDEL: Objection. 
THE COURT: I will permit it, 
Q Nid you? 
A %é6s. 


The letter was published in the 


Commerce Clearing house. 


Q Did you send a copy of the transfer agree- 


nent <-- 


THE COURT: Mr. Mandel is arguing to the 


contrary here. 


MR. MANDEL: Your Honor, I believe that 


the record is being prejudiced. The SEC does not 


approve transfer -- 


MR. GRUTMAN: That is a subject for cross 


examination. 


MR. MANDEL: It does not approve this 


agreement. The SEC has nothing to do with the dispute 


that is before this court. The only thing that the 


SEC -« 


THE COURT: Is it urged by you that they did, 


a 


that the passed upon this dispute? 


MR. GRUTMAN: They passed on the validity 


of the transfer agreement and the propriety of the 


conversion of the partnership into the corporation in the 
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Q 
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form in which Finley, Kumble -- 
THE COURT: What basis? 


MR. GRUTMAN: There is a question here about 


the good faith of Finley, Kumble. There was nothing 


done in the corner or in the dark. 


THE COURT: The question is the timing 


Did the SEC proceed on the basis of the 


events of the evening of Pebruary llth or some earlier 


matter? 


MR. GRUTMAN: Prior to the event of the 


evening. 


THE COURT: I sustain the objection. 
Ml. GRUTMAN: Even though the SEC was ad- 


vised? 


THE COURT: The SEC was not involved in 


the events of the evening of February Ah, 7a 


MR. MANDEL: Mr. Grutman should be cautioned 


against saying in front of the jury you sustain the ob- 


jection. 


THE COURT: He didn't hear me and now he 


hears me. 


We are going to recess for the night. 
MR. GRUTMAN: Can we have a discussion after 


the jury leaves? 
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THE COURT: Yes. Tomorrow is Friday, 


10 o'clock, and we will sit until l. You will be off 


in the afternoon. I have other cases in the afternoon. 


(The jury left the courtroom.) 


MR. MANDEL: The SEC knows-nothing of this 


dispute, has no jurisdiction of this dispute, nothing 


that it did ever bother on this dispute. 


THE COURT: °* I am not shown anything to 
the contrary. Let me hear from the other side. 
MR. SHAW: Can I make a statement? 
THE COURT: tir. Grutman is bursting to 
speak. 
MR. GRUTMAN: I would like to speak but 
I would hope your Honor would hear Mr. Shaw. The purpose 


for which I offered the document that you have presently 


excluded is to show that at the time that Mr. Mandel 


on behalf of his client suggested there was a conspiracy 


afoot there was complete disclosure made to the 


Securities and Exchange Commission of the structuring 


of the proposed new corporation following which, and after 


the submission of the transfer agreement to the New York 


Stock Exchange, the New York Stock Exhange approved the 
organization of Neuburger, Loeb and Company, Inc. with 


knowledge that Bleich and Donoghue had not signed and 
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they sent to Neuburger, 


expressing their delight and approval of 
of the board of governors at 


llth for the admission o£ Neub 


member corporation. 


THE COURT: 


MR. MANDEL: 
THE COURT: 


MR. GRUTMAN; 


Kumble's opinion about Section 98 was 


dicated earlier, our good 


we conducted ourselves, the openness, 


public scrutiny for which 
which we are a part is 


good faith, whether 


or wrong, aS somebody else might hold. 


Honor has said, reasonable men May Hold ¢isf 


from that held by our firn. 


us to show the absolutely broad way 


about this. 


THE COURT: 


the SEC passed upon this tr 


Loeb on February léth a 


to the issues that are 


relevant on the 


urger, Loeb, Ine. as a 
They are not the triers of 


court- 


I sustain the objection. 

While you may Say that Finley, 
e aS you have in- 
faith and the way in which 

the candor, the 


we held up the activity with 


issue of our 


we were right, as we believe we were, 


As your 
ferent opinions 
It's indispensable for 


in which we were 


Where is it that shows that 


ansfer agreement as beiug 
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valid under Section 99 of the partnership law? 


MR. GRUTMAN: That is not specifically a 


question -- 


THE COURT: That is what we are litigating 


here. 
MR. SHAW: 


bear on that would he that the New York Stock Exchange, 
which was well aware of the fact that Bleich and Donoghue 


were not giving their consent, did-- 


THE COURT: What shows that? 
MR. SHAW: There is correspondence which 


I have seen which will be offered in evidence which will 


show that the New York Stock Exchange was well aware 
of these issues and passed upon and approved and 
admitted the corporation to membership to the New York 
Stocl: Exchange despite all these things. 

MR. GRUTMAN : Mr. Dilger of the New York 


Stock Exchange was at the closing. 


MR. SHAW: If this was a conspiracy it 


was conspired and acted upon and all the deeds were 
committed in broad daylight and I think it's relevant 
on that point. 


THE COURT: At this point all that I have 


before me is this offer of Exhibit G. 
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MR. GRUTMAN: And here is Exhibit H, which 
is the companion document. 

MR. SHAW: We have Xeroxed 500 pages from 
the records in the New York Stock Exchange, to be exact, 

3 in there. 

MR. BERKOWITZ; The SEC responded to the 
letter,and my letter and the SEC letters are published 
in the Commerce Clearing House. 

THE: COURT: I will reserve decisio.., 

MR. MANDEL: May I be heard on this? 


THE COURT: I thought you had. 


MR. MANDEL: I haven't been able to answer 


them. The New York Stock Exchange is not a general 
judge or abiter of everything that is done and whether 
it is done correctly or not, nor does it decide 
contractual disputes hetween partners and ex~partners. 
We. don't say that the conspiracy was they didn't tell 
the New York Stock Exchange or they didn't tell the 
Securities and Exchange Commission. We say they got 
together to cook up and a bunch cof phony claims and to 
override the law,and the New York Stock Exchange, in- 
sofar as it saw anything, saw Mr, Persky's opinion and 
they knew nothing beyond that. It didn't actempt to 


judge it. 
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The SEC had nothing to do with the matter. 


All the New York Stock Exchange said is that i>. << 


. Sing 
up your books we know there is a claim. We 


Nast 


Want to be the j:-:‘dge of it. You set up a reserve 

of $300,000 for Bleach and Gross and Donoghue which show 
on your books. How could the New York Stock 

Exchange say there is no conspiracy or how could the 


fact that the New York Stock Exchange knew that we 
were taking this position that we were entitled to the 


money? 


THE COURT? Is it acknowledged that the 


exchanc? required Neuburger, Loeb to set up a reserve 
foc Mr. Gross and the Bleich-Nonoghue claim? 

MR. GRUTMAN: Yes, we did and its carried 
in the balance sheet. 

THE COURT: That indicates that failure 
to. give approval or disaprroval, I would think. They 
treated this as a contingency and did not say yes, ae 
is fine or not. 

MR. GRUTMAN: They felt the actions we took 
were appropriate and that it was permissible for Nevburger, 
Loeb and Company, Inc. to come into existence and trade 


as a member on the exchange and the point I am making 


is not whether they were right or we were right but that 
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2 what we did was open, abovehoard, candid, disclosed. 
3 | It was in good faith. 
4 | THE COURT: If this went into evidence 
5 I would consider allowing it in evidence if you will | 
6 | permit a showing that the exchange required | 
4 a $300,000 reserve. 
8 | NR. GRUTMAN: I want to offer that because 
| 
9 we put up the money. 
10 | THE COURT: A ¢ontingency for Mr. Gross* 
il claim. 
12 | MR. GRUTMAN: We insist on doing that. 
| 13 i MR. MANDEL: The Confusing point is this, 
14 your Honor. They say the fact that we told the New | 
| 1 | York Stock Exchange that there were these claims proves 
| 16 | there is no conspiracy. 
| 17 | THE COURT: They say that is some evidence 
| is | that there was no conspiracy. 
| ‘ 
| ‘19 | "MR. MANDEL: It's a question of what the 
20 conspiracy is. We say that the conspiracy was to abuse 
21 | the settlement and to assert false clains .gainst my 
22 | elients to hold off paying the money that they owed them. 
| 3 The New York Stock Exchange ad the action of the 
2A Securities and Exchange Commission have absolutely nothing 
5 | to do with any of this. This is a little bit like 
| 
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what the Securites and Exchange Commission tries to stop 
when they say don't you dare put on the prospectus 


that we have approved of this. 


qu 


THE COURT: I am going to consider this 


’ overnight. : 


In connection with our next witness can 


somebody -- and this need not be on the record. 


. ° \ 
(Discussion off the record.) 


(AG@journed te June 27, 1975, at 10:00 


a.m.) | 
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NEWBURGER, LOEB & COMPANY, INC. 
VS. 


CHARLES GROSS, MABEL BLEICH and 
GROSS & COMPANY, 71 Civ. 6&5 


~and- 


NEWBURGER, LOEB & COMPANY, et al 


June 27, 1975 
10:00 A.M. 


(Trial resumed) 

(In open court - jury present) 

MR. SHAW: Mr. Grutman has not arrived. 
I think it was his point to examine. Perhaps one of the 
other counsel can begin their examination of Mr. Berkowitz. 
GL AW REN € E J. BERK OW 2 & Zz, 
having been previously duly sworn,. resumed the > 


stand and testified further as follows: 


RECROSS EXAMINATION 
BY MR. ESTERMAN: 

Q Mr. Berkowitz, when we focus on the time when 
you were reviewing the file with respect to the Buckle: 
claim and at that period in time were you the intermediary 


or liaison man between Newburger, Loeb and the Finley 


oe \ ae 
MSAD 


to 


~] 


qjw 2 Berkowitz - recross 
Kumble, Persky firm? 

A Not by formal designation but. yes, as house 
counsel I would be dealing on all matters of legal matters 
with the Hi nied, Kumble firm. 

Q So that any discussions or any problems | 
that arose in connection with any legal problems you and 
Mr. Persky would have conversations? 

A That is correct. 

Q Would there also be an exchange of corres- 
pondence when necessary? 


A When necessary, yes. 


Q At the time that you were reviewing the 
Buckley file, did you know Mr. Gross or Miss Bleich or 
Mr. Donohue? 

A I knew Mabel Bleich as a registered representa~ 
tive at Newburger, Loeb and as a limited part.er. 

I have never then and still have never met 
Miss Donohue and I met Mr. Gross on June 24, 1975 when I 
walked into the courtroom. 

Q Had you heard the name Gross & lompany other 
than from that file you were reviewing? 

A No, I had not. 


Q Sc taat at that time when you and Mr. Persky, 


I believe “ou testified, had some conversations regarding 
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what was revealed to you in the Golenbock « Barell file 
regarding the Buckley claim -- 

A Let me correct 
& Barell file. I knew the Newburger, Loeb file which was 
really our compliance file which -vontai:re< many of the 
things in the Golenbock & Barell file I assume. 

Q Including some papers ce.ating to what we have 
been characterizing the Buckley ciaim? 

A That is correct. 

Q Therefore it is true, is itenot, that the 
discussions you had and the time that you had them recard- 
ing the Buckley claim with Mr. Persky you had no knowledge 
of the parties other than what yo: just described? 

A That is correct. 

Q After reviewing the files thas yau described 
On your previous testimony, after reviewing them, did 


you, have a view at all with regard to the Bu Kley claim 


itself? 
A Yes. 
Q Your own view. 
A Most definitely. My view was, one, that the 


Newburger, Loeb claim for money Gamages as a result of 


the Westec trading loss was substantiall. less than Newburger 


Loeb anticipated it would be. 
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In addition, I believed that there was a 


3 claim against, a churning claim by the Buckleys versus 

4 Newburger, Loeb was being brought against the wrong party 

3 and I felt that there was, a decent or more than decent 

6 | basis for stating a churning claim by the Buckleys against 

7 | whomever they stated it again. | 

i | 

8 Q On what did you base your determination that 

9 | the claim was brought against the wrong party? | 

10 | A The originating broker, the broker who is | 

| responsible for the Buckley account, by that I mean the | 

2 | Buckleys were clients of Gross & Company, the registered | 

13 | representative in charge of the account was Mr. Jordon, | 

14 || an employee of Gross & Company. | 

15 | Gross & Company under no <-- cannot legally 

16 | delegate its authority to supervise its salesmen's 

7 | activities to Newburger Loeb. It is under the Exchange 

18 | regulations and SEC, under the '34 Act of the Securities and | 

19 | Exchange Act of '34 it is illegal. They could not delegate 

20 1 authority to supervise. 

se MR. MANDEL: Will your Honor instruct the. 

2 | jury that this testimony should be taken by them only as to 
4 this man's opinion at the time and not to be taken by the 

24 | jury as a statement of what the law is. Otherwise I am 

| 
25 | not objecting. 
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THE COURT: Given that you do not object. 
Ladies and gentlemen, this is what Mr. Berkowitz 
understands the law to be, not necessarily what it was. 
It may be or may not be. We are only accepting this testi- 
mony a@S io what his understanding was at the time. 
Go ahead. 
A Therefore, on the besis of my conclusion that 
ross & Company was the party responsible for supervising 


the account any churning claim would by definition have 


to be brought against Gross & Company. 


Q Did you have any discussion regarding what you 
just told us with Mr. Persky? 

A Yes, I did, 

Q At the time that you were reviewing this Buckley | 
file and at the time that these things that you just 
discussed took place in your own mind a-d with Mr. Persky, 
were you aware of the financial condition of Newburger, 
Loeb at the time? 

A Yes. 

Q What was that condition? 

A I knew that Newburger, Loeb was in extremis, 

financial condition, that its capital had been eroded, 

there were notices of further withdrawal of capital, 


the Exchange had indicated that they were about to 
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= 2 take action to either liquidate the firm unless additional | : 
| } 
3 | capital were brought in and I knew that the general nactners'| 
4 ! efforts to bring in additional capital had failed for the | 
| 
ae most part. | 
6 | Q Would you say that part of your duties as | 
7 being part of the Newburger, Loeb firm was in effect to | 
8 attempt to see where you could recover for any valid | 
2 claims which Newburger, Loeb may have had in crder to raise 
10 || the capital, increase the capital? 
ll | A Yes. 
12 In addition, I felt that if there was any claim | 
13 that could possibly be used by Newburger, Loeb in a bank- 
14 ruptcy situation that that also had to be taken into | 
15 || consideration. We had to marshal assets. | 
16 | Q It was with that 'view that you told us about | 
17 | what you did in connection with the Buckley elaine | 
18 | es p That is correct. | 
19 \ Q You had testified I think yesterday with respect | 
2 |) to the closing on February llth of 1971 and without going 
21 into all the details, can you give me an idea of how long 
2 that closing took? 
| 
23 A I believe the closing started on the evening 
24 | of February -- correct that. It started during the day, | 
25 | the afternoon and morning of February llth and continued 
| 
; | | 
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2 | through the night of February llth until perhaps two or 
3 ! three or four o'clock in the morning of February 12th. | : 
4 | Q Can you tell us as close as you can approximately 
3 | how many veople participated in this closing? | 
6 | A I arrived at the offices of Finley, Kumble 
7 where the closing was taking place around six, seven o'clock | 
8 | in the evening, I believe. From that point until the end ! 
| 
9 | I guess there were perhaps thirty people. thirty-five 
10 | people. | | 
ll Q In that group would you say that included 
12 | ~awyers as well as parties? | 
13 | A Yes, that is whe was participating, lawyers, 
14 i principals. 
15 Q And there were different or divergent groups | 
i 
16 | represented,were there not, in that closing, because there 
W | were different parties, general partners, subordinated 
| 
18 | lencars? 
. A Yes. 
i 
pe Q And all represented by different attorneys? | 
21 | A Some of the parties had the same. For example, | 
os | Mr. Bialkin represented three subordinated lenders. I | 
“ believe that some other attorneys represented one or more, | 
: 24 | more than one limited partner or general partner. | 
Q Would you be able to estimate or characterize | 
: 
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for us or describe for us the volume of documents that were 


involved here? 


MR. MANDEL: Your Honor, we have the file and 


I think that is the best evidence. 


THE WITNESS: That is not true. 


MR. ESTERMAN: I believe this witness should be 


permitted to testify as to what he Itnows about what took 
place at the closing. 
THE COURT: Yes, go ahead. 

A As Mr. Mandel has indicated, there was just 
by virtue of the size of that file an enormous amount of 
paper to make up that one file. 

When you take into consideration that each 


party had to sign that document you begin to realize how 


many copies of that document and others were floating around | 


the room. It was an enormous amount of paper. 
Q So that this bound volume that his Honor has 
just held up and that we have been talking about as being 


the closing binder, were there copies of that for everyone 


in the room? 


A I don't believe there were copies of the bound 


volume itself for everyone in the room, but most of the 


papers in that everyone signed as an original. 


Q And the procedure was -- well, can you describe 
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it generally, what did they do, pass the documents arcund? 
A Well, I think what they did was they started 

with each document, each document comprising this file and 

would take it one at a time on an agenda. There was an 

agenda, a list of which ones would be considered in which 

order. | 


They would take that one document, read it for 


comment, make corrections, retype it and then circulate 
many copies around the table for signing or for review and 
then go on to the next. 


Q You mentioned corrections and retyping. 


How does that occur? Why was that necessary? 
A Well, as I indicated you hav: probably sixteen | 
or seventeen different law firms represented by maybe twenty | 
lawyers or twenty-five lawyers each one of them is being 
paid by that client sitting next to him, he is going to 
make his comments before he makes the client sign. 
MR. GRUTMAN: I apologize for coming tardy 
and I apologize to the jury as well. 
THE COURT: Very well. 
A There were commas being corrected, typos here, 
typos there. 


Q Were thcre also substantive changes perhaps? 


A There were some, yes. 
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Q Ultimately did everyone agree on the document 
that was ultimately signed? 

A Everyone who signed it certainly. 

Q In addition to the mechanics of passing these 
documents around, was there. much discussion regarding any 
of the documents with the lawyers and the parties? 

A Constant, yes. There was a constant discussion 
of each document and sometimes after it was reviewed they 
would go back over it again and discuss and talk and break 
out into little groups to talk about various parts of the 
particu’: = document that may affect an individual. 

There was jokeying and positioning and negotiat- | 
ing going on I believe right up until the moment each docu- 
ment -- as each document was signed. 


THE COURT: Let me ask you, Mr. Esterman, in 


‘ 
. 


terms of what you want to establish for you. case, have you 
got enough detail of this closing at this point? I am not 
quite clear-as to why we need to get all this detail. 


MR. ESTERMAN: From this witness, yes, your 


Honor. 
THE COURT: Then go on to something else, if 
yeu can. 
MR. ESTERMAN: I am almost through, your Honor. 
Q I ‘wuld like to ask just one question with respec: 
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to the closing and I will leave that subject. A 1040 


In your opinion, as a result of what you just 


told us, was tiere any withholding by anyone of any informa- 


tion at this closing? 
MR. MANDEL: Objection. 


THE GOURT: Sustained. 


Q Was there any conspiratorial attitude taken ct 
the time? 
A Absolutely not. 


THE COURT: Sustained and Strike out the answer. 


MR. ESTERMAN: I have neo further questions 


at this time. 
RECROSS EXAMINATION 


BY MR. GLATZER: 


Q You testified you were general counsel for the 

partnership for a period of time. 
Did you have any other relationship to the 

partnership other tan general counsel? 

A None at all. 

Q You were not a partner oc a limited partner or 
a subordinated lender? 

A I was not. 


Q On the night of the closing, February 11, 1971, 


did you sign the transfer ajreem t? 
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RECROSS EXAMINATION 


BY MR. MANDEL: 


Q Mr. Berkowitz, y2sterday you told us that you 


sold your stock in the Newburger, Loeb corporation and 
you told us the price you received. 

In connection with that sale, isn't it also 
true that you asked for aid received an agreement to be 
indemnified against your personal liability asserted against | 
you in this case? 


MR. SHAW: Objection, your Honor. 


THE COURT: How is that relevant? 

MR. MANDEL: That is an extrajudicial admission 
that this witness considered these charges sericus enough 
so that i.. negotiating a $70,000 sale of stock he asked 
somebody else to say I want you to take, pick up the tab 
if I am held liable to pay Mr. Gross and Miss Bleich and 
Miss Donohue and the other parties consented to do it. It 
is an extrajudicial admission. 

MR. SHAW: It is not an admission of anything. 

MR. MANDEI,: It is also a function of price. 

THE COURT: I will reserve decision on that. 

Go on to another vubject. 

Q Mr. Berkowitz, you testified yesterday, am I 


right, that what you bought was about one percent of the 
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stock, is that correct? 
A On a fully diluted basis I believe it's around 


there. 


Q I ask you whether or not in your deposition in 
December of 1971 I asked you these questions and you gave 
these answers at page 4 line 6: 

*Q How about the corporation? 

"A Well, I am a principal of the corporation and 
an employee in the sense that I am general counsel of the 


corporation, officer, director, general counsel, secretary. 


"OQ Are you a stockholder in the corporation? 
"A Yes, I am. 

7 How much stock do you own? 

"A Percentage-wise or number of shares? 

ae: Number of shares first? 


“A 35,000 shares. 


*O And what percentage of the issued and outstand- 


ing does that represent? 


"A Approximately three percent. 
"o Of what ciass of stock? 
“A Of all the voting and non-voting common." 


Did I ask you those questions and did you give 


those answers? 


A Yes, and they are perfectly consistent with what | 
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I just said. 

I said fully diluted. It is a conversion 
privilege given to various shareholders who took convertible 


securities and I say one percent approximately of the 


fully converted stock. 


Q Those conversions never took place, is that 
correct? 

A I have no idea, Mr. Mandel. 

Q You spoke yesterday and answered some questions 


asked by our friend, Mr. Silfen, who is not here at the 
moment, about what happened to Kayne and I think you said 


there came a time when Kayne left New York and went to 


California. 


I think you said that was when, November? 


A I believe I testified that there came a point 


when Mr. Kayne went home. He was living in New York and 
he said I am leaving, I am going back to-California, not 


just on a trip, he was leaving. That was on November. 17th | 


as I testified. 

Q But he left New York but he did not leave 
Newburger, Loeb, did he? 

A He still remained committed with Newburger, 


Loeb? 


I believe he was a registered representative 
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in the California office. 


Q So he was still working with Newburger, Loeb, 
right? 

A Yes. 

Q And he was still a member of the new team seek- 


ing to get acquisition -- 

A Absolutely not. 

MR. SHAW: Objection, your Honor. 

THE COURT: Overruled. Objection to the 
characterization new team as defined by this witness in 
the deposition and the objection is overruled. 

A As of November 17th it was my understanding 
from Mr, Kayne that ail bets were off. There was no deal. 
He was leaving for that reason and I was about --~ I was 
considering leaving myself and there was no team, at least 
that I was aware of and I am Sure as far as Mr. Kayne was 
aware of otherwise he would not he going home. There was 


no deal. 


Q And that suddenly happened, right? The deal 


was revised, right? 


A No, something completely unrelated to that 
happened. 
Q Mr. Berkowitz, without fencing, did there come 


a time when Mr. Kayne and Mr. Muh and Mr. Risher began 
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negotiations again to take over the assets of Newburger, 


Loeb and a new corporatior.. yes or no? 


A No. 
Q What happened on February 11th? 
A You asked me a question whether Mr. Kayne, 


Mr. Muh and Mz. Risher started negotiations again and I 
answered m. 


Q Did negotiations start up no matter who 


started them? 


A Yes, 
Q When did that happen? 
A About the middle of December at the meeting 


at Stroock, Stroock & Levan where there seems to be a 

revival of interest in the reorganization un the pari of 

the limited partners and on the part of the general partners. 
Q And after the revival,was Kayne a member of 

the new team? 
A That is between Mr. Kayne and the new team. 

I am not aware of who they are. 
Q Don't you know who did the negotiations and 


who acquired possession of the stock on February 11th? 


A Mr. Mandel -- 
THE COURT: Please answer counsel's question. 
A Can you repeat the question? 
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(Question read) 


THE COURT: You either know it or you do not 


know it. 


THE WITNESS: I am being asked severa! questions.) 


THE COURT: You are being asked one c« uestion 
as to whether you know who negotiated the Newburger stock. 
THE WETNESS: | No. 
& Did anybody get more voting stock that Kayne? 
THE COURT: “nh February lith, I take it. 
The answer is no, you know it. 
MR. SHAW: Objzctie~ your Yonor. 
A If you let me answer i w ald. 
Two other people receive ne sae amount Mr. 
Kayne did. i 
Q Risher and Muh and Kayne each got the same 
amount and between them thuy got the largest share of the 
outstanding voting stock after February llth, on February 
Lith: isn’t that right? 


A Of course. 


Q And they were the leaders of the new team; isn't | 


that right? 


MR. SHAW: Objection, that is argumentative. 


THE COURT: Overruled. 


A I don't know who led any new team. I really 
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who the general partners and subordinate‘ lenders and 
limited partners were looking to. 
TEE COURT: You answered the question. 
The question was who were the leaders of the 
new team. 
Q Who were the directors of the new corporation? 
A I testified yesterday that to the best of my 
recollection Mr. Robert Newburger, Richard Stern, Kayne, 
Muh, Risher, Sloane and myself were the directors. 
Q Does that amount to seven directors, was my 
count: right? 
A Seven. 
Q And of those seven you -- by the way, did 


Sloane go back to California when Kayne went back to 


California? 
A He never left California to begin with. 
Q And Sloane and Kayne had been friends from 


California before that in Newburger, Loeb; right? 

A I didn't know either of them, Mr.Mandel. 

Q But you don't know. This is something 
you never heard of. You don t know as_of today, is that 
what you are telling me? 


A Are you asking me whether I heard Mr. Sloane 
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2 and Kayne were friends in California, yes. A i 047 
3 Q I am asking you -- 
4 | MR. SHAW: Ob ,action. The witness is not 
3 | being given an opportunity to answer the question. 
i | 
6 | THE COURT: That is not the problem. | 
7 } Mr. Berkowitz, please answer the question. | 
8 I know you are a party but at this point you are a witness | 
9 | and your duty is only to give responsive answers to proper | 
10 questions. | 
11 | Let's hear the question. 
(Question read) 
13 | A Yes, I knew that Mr. Kayne and Sloane were 
l4 friends. | 
18 Q Didn't you also know that after February llth : 
16 Fred Kayne was Chairman of the Executive Committee and | 
7 | Chief Operating Officer of the Newburcer, Loeb corporation? | 
18 | A I believe that is the title, yes. | 
19 | Q And he was part of the new team, right? | 
20 A He was the Chairman cf the Executive Committee | 
21 | and Chief Operating Officer of the new corporation. | 
2 : Q Yes. | 
3 | MR. SHAW: I object to Mr. Mandel's comment, 
2A | "Yea". | 
25 | THE COURT: Do not comment. | 
| 
: 
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Q And Mr. Muh was Chairmen of the Board and he 
was from the new team; right? 

A Mr. Newburger and Mr. Stern were old partners 
of the firm. Everyone else was new. 

MR. MANDEL: I cbhject and move to strike. 
THE COURT: I will let it stand. 

Q Answer my question. 
THE COURT: He did. 

Q Paul Risher was President and Director of the 
new corporation and he was from the new team? 

A He was not previously President or Director 
of Newburger, Loeb, that is correct. 

Q And you were Vice-President, Secretary and 
Director of the new corporation and you were from the new 
team? : 

A I was nct Vice-President and Secretary before, 
that is correct. 

Q You said vesterday something about why the 
stock or whether the Buckley-Westec stock had not been 
sold out and I think you said it was your opinion that the 
stock should have been sold out at the opening of trading, 
the reopening of trading in Westec in August of '69, is 
that right? 


A No. 
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May of ‘69, do I have the date wrong? 

Yes. 

May of ‘69. 

Regardle .{. of what anybody in Newburger, Lueb 
May Or may not have done about that sale of stock, you 
knew, didn't you, that Gross & Company had nothing to do 
with the failure to sell that stock? 

MR. SHAW: Objection. 


COURT: Overruled. 


AR. SHAW: This is specifically re-examination 


On an area that Mr. Mandel himself brought up where the 


witness testified that the decision not to sell the stock 
was made by Mr. Gross and now he is going over on recross 
what he brought out before on cross. 

MR. MANDEL: No. 

MR. SHAW: He is asking the same questions a 
second time. 

THE COURT: I will hear from Mr. Mandel on 
that. Is this something that has been brought up? 

MR. MANDEL: Mr. Berkowitz just spoke again 
this morning, I think -- I don't know whether it was in 
response to Mr. Esterman or somebody else,about the question 
of sale of the stock and the point that I am trying to 


make now since Newburger, Loeb or Gross & Company is the 
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defendant here, that Gross & Company was already out of 
existence and could not have had anything to do with the 
decision to seil or not sell that stock in ‘69. 

THE COURT: I do remember Mr. Esterman 


asking about whether he looked in the contents of the 


file at the time »= gave it to Mr. Persky and what he said 


to Mr. Persky at that time. 

I think at this poiat it is easier to overrule 
the objection and ae the answer. 

Let's have the question. 

(Question read) 

A No. 

Q When you were talking to Mr. hore. did he 
tell you that Gross & Company was still in existence in 
"69? , 

A No. 

Q Did you ask him whether Gross & Company was in 


existence in '69? 


Q Did you ask Persky who was responsible for the 


failure to sell out the stock? 


A No. 
Q Were you concerned with that question? 
A I told Mr. Persky who I felt was responsible 
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Q Did you tell Mr. Persky you felt Gross & Company 
was responsible for the failure of Newburger, Loeb to sell 
that stock in May of '69? 

A At the time I discovered the Westec stock still 
long was before I had gone over the Buckley account and ac 
that point in time I had no idea whether Gross & Company 
existed, didn't exist, when they existed or anything else. 

It was several weeks later or a week or two 
weeks later when I went over the Buckley account that I 
realized that Gross & Company was the originating broken 
on that transaction involving Westec. : 

MR. MANDEL: I move to strike. 

THE COURT: Strike it out. 

Q My question to you, Mr. Berkowitz, is whether 
you told Persky that you felt that Gross & Company was 


responsible for the failure to sell out the stock of the 


Buckleys in Westec in May of 1969. 


THE COURT: Did you tell them that or no? 


THE WITNESS: I did not tell them that. I told ' 


them I thought Charlie -- 
THE COURT: All right, you did not tell them. 
Q Did you say yesterday who ordered the stock to 


be sold finally? By that I mean the Westec stoc’: in the 
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Buckley account that you said you gave those corrections? 


A 


Q 


A 


Q 


A 


Q 


Yes, I did. 

To whom did vou give those corrections? 

I believe to Mr. Ed Rubin in the order room. 
Do you remember the date that was done? 

No, i Go not. 


I show you part of Plaintiffs' Exhibit 8 and 


I show you a telegram dated November 11th. 


in any way? 


A No, it does not. 
Yes, it does. Do you want me to cc’ !ue? 
Q Yes. As to what does it refresh your 
recollection? 
A That there had been telegrams sent to liquidate 


I ask you if that refreshes your recollection 


the account but nothing was ever done abcut it. The firm 


had never executed the orders. 


Q 


A 


Q 


A 


warned the Buckleys on a margin call but never did anything 


about it. 


for Westec. 


When were the telegrams sent? 
I have no idea except for that one. 


What does that tell you? 


As I recall that said November 11, 1970. They 


I am assuming too that Techsim was the prior nanie | 
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Q Yes, there has been testimony as to that. 


Mr. Gross was not a partner in Newburger, Loeb & | 


Company active as such during any time you were there, is 
+“at correct? 

A That is correct. 

Q And I think, do I understand your testimony 
correctly, that it was not just the Buckleys' Westec stock 
that Newburger, Loeb failed to sell out but that anybody's 
Westec stock that was in the house Newburger, Loeb had 
failed to sell out until you saw to it that it was done; 


is that correct? 


A I don't kne that is correct as a matter of 
fact. 

Q Ien't that right? 

A I know the Buckley stock was not liquidated 


and it was by far the largest pesition, by far. Whether 
any other Techsim or Westec stock had been sold at any 
previous time I really don't know. I only know what was 
there when I got there and sold it. I don't know what had 
been sold previously but I do know that the Buckley stock 
had not been sold at any time. 

Q Did I misunderstand you a little while ago that 
you said there was this stock in a number of accounts and 


you ordereu it all sold out? 
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Isn't that what you said or did I misunderstand 
you? 
A All that was there, yes. 


Q Do you recall that there was other Westec stock 


or Techsim besides the Buckleys'? 


A That is correct. 

Q Do you remember the amount of it? 

A i don't. 

Q Did anybody tell you who had prevented the non- 


Buckley Westec stock from being sold? 
A Yes. Mr. Goldstein told me that Mr. Gross 


did not want that stock sold. 


Q Any ef the Westec? 
A That is correct. 
Q And you have no personal knowledge whether 


that is true or not? 


| 
| 
A 1054 


| 
| 
| 
| 


\ 
| 
| 
| 
| 
| 
| 


| 


A That is correct. 
Q Do you know when Mr. Gross withdrew as a partner? 
| 
: : : | 

A I know his notice was efiective before I ever 


arrived there su I would assume it would be sometime before 
November 1, 1970,but I don't know. I don't recall, as a 
matter of fact. 

Q But even after Mr. Gross was gone the fact was, 


and this you do know of your own knowledge, that the Westec 
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A That is correct. 

Q In November and December and January and 
February, and I am talking about 1970 and 1971, Mabel 
Bleich and Jeanne Donohue were still limited »artners of 
Newburger, Loeb & Company; is that correct? 

MR. GRUTMAN: Zt object to that as calling 
for a legal conclusion about which there is a dispute. 

(Question read) 

MR.‘ SHAW: I also object upon the grounds 
this is not valid recross examination. 

THE COURT: In what respect is this recross? 

MR. MANDEL: They have gone into the events, 


Mr. Esterman did,- of February llth. I wish to go into the 


question of what he knew about their status on February llth 


and what he felt his fiduciary responsibilities were to 
them as general counsel and I really should not have asked 
him were they still partners, but he did know and under- 
stand if they were partners. 

THE COURT: Lf you put it that way 7 will 
overrule the objection. 

MR. MANDEL: All riqne. 

Q Mr. Berkowitz, you knew and understood that 


during November and December 1970 and January 1971 and 
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February '7l1 until February llth Mabel Bleich and Jeanne 


Donohue were limited partners of Newburger, Loeb & Company? 


A I certainly knew that they were limited 


partners until their notice of withdrawal. What the 
effect of that notice is on their status I just don't know. 
That is apparently a matter of contention. I rather not 
speculate on that now. 

Q Did you have an opinion on that question at 
the time? Remember, you were general counsel of Newburger, 
Loeb. 

A I don't recall having an opinion. 

Q You don't recall whether you had an cpinion 
one way or the other? 

A IT don't recall. 

Q Do you recall that other limited partners had 
given notice of withdrawal and were asked to become 
signatories to the February llth agreement? 

A Yes. 

Q And as general counsel of the partnership you 
approved of that, did you not? 

A Approved of what? 

Q The fact that other limited partners who had 
given notice of withdrawal prior to Bleich and Donohue were 


asked to become and became signatory parties to the February 
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llth agreement? 

A I didn't approve or disapprove. I had nothing | 
to do with it. They gave the notice and they signed the 
agreement. I didn't approve or disapprove. 

Q You recognized as general counsel to the partner- 
ship that the partners of Newburger, Loeb & Company had a 
fiduciary obligation to Jeanne Donohue and Mabel Bleich | 
during November and December of '70 and January of '71 and 
February of '71? 


i] 
| 
. | 
A That the general partners had a fiduciary 
| 
| 


obligation? 
Q Yes. ' | 
A Fiduciary obligation in and of itself is a 


meaningless term. Fiduciary obligation to do what and for 
whom under what circumstances only makes the term meaning- 


ful. 


THE COURT: Can you answer the question? 


THE WITNESS: No, I can't, | 
Q Did you recognize during those months that the 
partners of Newburger, Loeb & Company had an obligation to 


deal in good faith with the rights of Mabel Bleich and | 


. Jeanne Donohue? 


MR. SHAW: I object on the grounds this is not, 


‘valid recross examination. We will go on forever. 
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2 | THE COURT: Sustained. 

a Q Did you advise any of the partners of Newburger, | 

7 Loeb & Company that they had an obligation to deal in good | 

5 || faith with Mabel Bleich and Jeanne Donohue? 

6 || A Yes. 

Q When did you give them that advice? 

. A Whenever it was asked for which I don't really | 

9 | recall the exact times. You must understand, Mr. Mandel, | 

0 | that each one of these general partners had their own | 

11 independent counsel -- | 

12 1 THE COURT: You have answered the question. | 

13 | Q You said whenever they asked. — 

14 ! Do you recall any specific occasion when you | 

15 | gave that advice? | 
|: 

16 | A No. ' | 

7 | Q Can you tell us to which partner you gave that | 

18 | advice? | 

19 | A No. | 

20 | Q Did you discuss that question of the need to | 

21 | observe good faith towards the limited partners with Mr. : 

= Persky at any time? | 

23 MR. SHAW: Objection. ! 

24 THE COURT: Overruled. | 

25 | A I don't believe so, no. I don't recall. I don't 
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remember talking with Mr. Persky about that. 

Q Did you discuss the question of the need to - 
observe good faith towards the limited partners with any- 
body besides Mr. Persky associated with Finley, Kumble? 

A Not that I recall, Mr. Mandel. 

Q I think you said yesterday that it was your 
understanding that the Buckley account was a discretionary 
account; is that correct? 

MR. SHAW: Objection, not proper subject of 
recross, your Honor. 

MR. GRUTMAN: Absolutely, and I join in that. 

THE COURT: On whose examination -- 

MR. GRUTMAN: Mr. Mandel's and nobody else. 
He will plow the air indefinitely unless you put limited 
on this. : 

THE COURT: I will sustain the objection. 

Q Since yesterday have you found out in any way 
whether in fact the Buckley accounts were discretionary 


accounts? 


MR. GRUTMAN: Objection, it is the same question. 


THE COURT: I will allow it, one brief question. 


Did you find out that information since yesterday; 


THE WITNESS: No. 


THE COURT: Let's go on then. 
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MR. eMaiDEL: I would like your Honor's indulgence 
for one more question. 


What was the source of your information that 


the Buckley account was discretionary? 


MR. GRUTMAN: Objection. This is the third | 


time he puts a question on which you rule. 


THE COURT: I permitted him the second time. 


The first one I did not. I will allow this one last 


question. 
A Could you repeat that? 
THE COURT: What was the sinavoi of your 
information as to the Buckley account being discretionary? 
THE WITNESS: As I recall it was the memoranda 
in the Newburger, Loeb compliance files and various corres- 
pondence with Golenbock & Barell and Miles. | 
Q That is the best you can say about that? 


MR. GRUTMAN: That is another question, your 


Honor. 
l 
THE COURT: Sustained. ! 
MR. MANDEL: Would you produce for me Kumble B, | 
Thank you very much. : 
Q Mr. Berkowitz, you have a copy in your hand of | 


Finley, Kumble Exhibit B in evidence and you recognize it 
as a memorandum which you wrote to Paul Risher on December 7, 
| 
{ 
1 
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A That is correct. 

Q Do you remember testifying to my friend, Mr. 
Esterman, this morning that in your opinion Newburger, 
Loeb was the wrong party to be sued for churning and 
there was no liability against Newburger, Loeb for churning 
because the churning had been done by a customers' man of 
Gross & Company? 

MR. GLATZER: I object. ° That was not his 
testimony. 


THE COURT: The jury's recollection will 


Do you remember testifying that way this 


morning? 

THE WITNESS: ~ I remember general testimony to 
that effect. I am not sure what the exact words were, your 
Honor. 

Q I now ask you to read to the jury or read to 
yourself the paragraph iii akin after 2;:: beginning with 
the words "He indicated" . 

A Yes. 

Have you read it to yourself? 
Yes. 


Isn't it a fact that Persky told you and you 
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told R. '-r that regardless of the legal opinion you | 


advanced “his morning Newburger, Loeb could be held liable 
because Leo Stern had written a letter to Buckley saying, 
"Your account is like any other of our accounts"? 

Mn. SHAW: Objection, your Honor. 

THE COURT: What is the basis for the objection? 

MR. SHAW: The objection is that alternately 
the witness is being asked questions with respect to his 
good faith and sometimes as an expert. I do not know 
whether it is clear. 

BG this is just relai <9 good faith it seems 
to me this could confuse the jury because it is so remotely 
related to the issue of this case. 

THE COURT: Overruled. You may answer it. 

(Question read) 

A There are two points in time here. 


As this memorandum indicated the letter of Leo 


Stern was not discovered by me or by Mr. Persky until 
December 2nd. I was reviewing the Buckley accounts and it 
was the time before that when I answered Mr. Esterman's | 
question so we are referring to two different points in 
time. 

The Stern letter certainly would not change 


my opinion as to the settlement Lut make it stronger. 
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| 
- Q Did the Stern letter change your opinion as to 
3 | the liability of Newburger, Loeb & Company on the churning 
4 | account? 
| 
Z | A Absolutely not. 
6 MR. MANDEL: May I read this paragraph to the 
7 jury, your Honor? 
é THE COURT: You may. 
9 | ‘ MR. MANDEL: He indicated -- and that means 
10 | Persky, right -- 
u | THE COURT: Give the date of the memo. 
2 | Q Memo of December 7, 1970 from Berkowitz to 
13 | Risher, Finley, Kumble Exhibit B, reading the first full 
| 4 | paragraph after the two and it starts with the words he 
| 15 | indicated and that he indicated means Persky; does it not? 
: 
) 16 | A That is correct. 
W | Q "He indicated that he believed that this settle- 
18 | ment was a reasonable one since Buckley may be able to 
hold Newburger, Loeb liable on the churning counterclaim 
20 due to a heretofore unknown letter of July 18, 1964 by 
21 | Leo Stern addressed to Buckley which indicates that 
22 Buckley's accounts had the same standing as those of 
- B accounts opened by our own RRS." 
2A | A You asked me the question -- 
5 THE COURT: He is reading an erhibit to the jury,/ 
| 
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Mr. Berkowitz. There is no question before you. There is 
nothing for you to speak. 

Q "In addition Mr. Persky pointed out that if we 
pursued our claim against Buckley he wout@ "probably declare 
bankruptcy and the banks to whom Buckley owes money would 
have claims prior to ours and therefore we would probably 
not be able to get anything from the bankruptcy.” 

Is that what you wrote in your memorandum? 

A It speaks for itself. 

THE COURT: It is in the memorandum. 

Q Mr. Berkowitz, look at the last paragraph on 
the front page. 

Does that refresh your recollection that you 
kne+ Jordon was the customers' man? 

A Yes, On the date of this memorandum certainly. 

Q And where did you get the information that 


Jordon was the customers' man? Did you get it from Persky? 


A No. 
Q Did you get it from the file? 
A I believe I did get it from the files and -- 


| 
I think I got it from my conversations with Seymour Goldstein. 


Seymour was the one who told me Jordon was the broker on 


this account. 


Q Did you have a discussion with Persky about who 
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was the broker on the account? 

MR. GRUTMAN: There is no testimony Persky 
knew. 

A I don't believe I had any conversations with 
Persky about who the broker on the account was certainly 
before the date of this memorandum. I don't know whether 
he received a copyco it or not. I know I didn't speak to 
him about it. 

MR. SHAW: This is not proper recross. 

THE COURT: Is this proper recross, Mr. Mandel? 

MR. MANDEL: I believe it is, your Honor. 
Maybe we can do it this way: 

I have other matters with Mr. Berkowitz. If 
Mr. Berkowitz is going to be available here throughout 
next week and the week after we can avoid questions or any 
questionable areas of what is right on recross. 

MR. SHAW: Mr. Mandel has already conducted a 
complete examination on cross examination of Mr. Berkowitz. 

THE COURT: He states that he has not. 

MR. SHAW: He had an opportunity to. He went 
into the conspiracy, into the churning, into good faith, 
all the areas. 

THE COURT: Mr. Shaw, you do not know and I 


do not know what his planned examination is and we cannot 
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(In open court - jury present) 


THECOURT: Go ahead, Mr. Mandel. 


CONTINUED RECAOSS EXAMINATION 


BY MR. MANDEL: 


Q Mr. Berkowitz, based on your investigation of 
the Buckley claim in November and December of 1970 or 
January or February of ‘71, did you ever advise the partner- | 


ship of Newburger, Loeb & Company as its general counsel 


that in your considered opinion there was a valid churning 
claim owned by the Buckleys? 


| 
A Yes. | 


Q To whom did you give that advice? | 

A Robert Newburger, Andrew Newburger and Robert | 
Stern. | 

Q When did you give them that advice? 

A On or about the date of this memorandum. 

Q Based upon the investigation you have told us | 


about thus far, is that correct? 
A That the claim appeared to have some validity. 
MR. MANDEL: That is a different question. 


MR. SHAW: We have gone through this before. 


THE COURT: Overruled. 


Q Did you say to them, "In my opinion, I have 


investigated this and it is a valid claim"? 
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tion? 
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140 
Berkowitz - recross A 1067 


I told them that the claim appeared to have 
Did you tell them the degree of your investiga- 


MR. SHAW: Objection, your Honor. 
THE COURT: Overruled. 
I don’t recall. 


In reaching that opinion, did you rely upon 


information you got from Mr. Persky? 


A 


MR. SHAW: Objection. 
THE COURT: Overruled. 
I don't believe so, no. 


MR. MANDEL: No further questions. 


RECROSS EXAMINATION 


BY MR. GRUTMAN: 


Q 


Did you have an employment contract with 


Newburger, Loeb & Company, Incorporated at the time that 


the transfer agreement was signed? 


A 


Q 


A 


Q 


No. 


Did other people have such contracts? 


Yes, they did. 


Do you know, Mr. Berkowitz, whether or not the 


agreement which Mr. Mandel referred to, the December a1, 


1970 agreement, was actually signed by Miss Bleich? 
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MR. MANDEL: I object. 


THE COURT: Sustained. 
Q What is your opinion as to who is responsible 
for the churning cla 
A I believe then and I believe now it is Gross 


& Company. 


Q Gross & Company? 
A Absolutely. 
Q Charles Gross? 


A As a partner of Gross & Company he is a 


responsible party, yes. 


Q Mabel Bleich? 
A As a general partner of Gross & Company, yes. 
Q And Jeanne Donohue? 
A For the same reasons, yes. 
Q I believe you indicated that your opinion was 


based upon an investigation, a file, all sets of documents 
because there was a litigation underway, correct? 

A That is correct. 

Q And that was an opinion that you had sometime 
in late 1970, early 1971, correct? 

A That is correct. 


Q As of that point, was there a file, was there 


0 


an investigation, was there any discovery in the amassing 


| 
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of documents with respect to the other claims referred to 
in the Ned Frank disclosure to you? That took a while, 


correct? 


A 
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Yes, it did. 


MR. SHAW: No further questions. 


RECROSS EXAMINATION 


BY MR. MANDEL: 


Q 


up a few matters. om 


I would not have let Mr. Mandel rise at all. 


Q 


agreement in November or December of 1970? 


A 


Q 


A 


Q 


A 


to discussing the contents of the agreement itself, I am 


not sure. 


Q 


talk to with respect to the contents of the agreement? 


I wiil try to be brief but Mr. Shaw has opened | 


MR. GRUTMAN: Do we have to get that? 


THE COURT: Mr. Shaw has opened up an area or 


Go ahead. 


Mr. Berkowitz, did you review the clearing 


Yes, I believe I did. I Lelieve so, yes. 
Where did you find it? 

i don't recall, 

Whom did you talk to about it? 


In reference to finding the file or in reference 


= 


The contents of the agreement, who did you 
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A I believe I did speak te Mr. Persky about it. 
I speke to Leo Stern, Robert Stern, Dick Stern and as many 


Newburcvers as I could find also. 


Q Did you write memos to them? 
A I don't believe so. 
Q Did you suggest to them that they should 


start an action against Gross & Company for violation of 


the clearing agreement? 


A I don't recall that. I just asked them about 


the clearing agreement. 


Q You studied the clearing agreement, right? | 
A I testified that I did. 
Q And you concluded that Gross & Company had 


violated the clearing agreement, right? 
A I testified that under -- 
Q Don't tell me -- 
MR. SHAW: Objection. 
THE COURT: May we have an answer, please. 
The question lends itself to a yes or no. 
(Question read) 


A No. 


Q And that is why you never advised the partnership 


| 
to sue Gross & Company, is that right? 


A No. I don't know that they violated the clearing| 
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2 | agreement. I said the liability was placed under the 

3. agreement On one party as to the other. I don't know that 

4 | it was a violation of the agreement. 

5 | Q Mr. Berkowitz, did you understand in those days 
6 | the difference between suing as an assignee of the Buckleys 
7 and suing in the separate right of Newburger, Loeb & 

8 | Company? 

9 | MR. SHAW: This seems to be an entirely new 

10 | issue, your Honor. 

a | . THE COURT: No, overruled. This was all opened 


up by a half dozen questions on your re-redirect, Mr. Shaw. 


13 (Question read) 

14 | A The difference for what purpose? 

15 | THE COURT: Any purpose. 

16 | A No, I am afraid I really don't. 

17 | Q You didn't know then and you don't know now? 
18 | A I am not a litigater. I just don't 

19 | know. 

20 | Q Are you familiar with contractual law, Mr. 
21 | Berkowitz? 

2 A Yes. 

_ 2 Q If Newburger, Loeb sued Gross & Company for a 
24 | breach of the agreement it would have to prove damages, 
25 wouldn't it? 

| 
| 
i 
| 
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MR. SHAW: Objection. 


THE COURT: Overruled. 


A To prevail I assume so,yes. 


Q They would have to prove not only that the Buckleys 


| 


had been churned but that Newburger, Loeb had been hurt in 
some way by the churning, that is true, isn’t it? 


A I assume so, yes. 


Q And to sue as an assignee of the Buckleys | 


| 
Newburger, Loeb or anybody else would only have the Buckleys "| 


claim to stand or fall on; is that correct? Do you under- | 
stand that? 
A That is correct. 
Q Do you further understand that if Newburger, 
Loeb itself were liable to the Buckleys because of the 
churning, because of Leo Stern's letter or under the law 
Newburger, Loeb might be a joint tort feasor in this action? 
MR. SHAW: Objection. 
THe COURT: Overruled. You asked him what 
his Jpinion was on this situation, what his views about his 
validity were, what he said to people about his validity. 
This is exploration into that subject. 
Overruled. 


MR. SHAW: May I make one statement very 


briefly. How relevant is it that the facts or theories 


} 


| 
| 
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of a lawsuit slowly unfold and are not immediately grasped 


by the general counsel of the corporation? 


THE COURT: 


That is not what we are concerned 


with. We are concerned with certain subject matters of the 


wayS on re~redirect which now must be explored further. 


I may be concerned with what you are Saying but that relates 


to another situation. 


& 


(Question read) 


THE COURT: 


Is that your understanding? 


A Yes, the question makes good sense, yes. 


Q Don't you know that it is a joint tort feasor 


who may not take an assignment of a claim? 


MR. GRUTMAN: 


THE COURT: 


Objection. 


Sustained. 


Q Did you know then? 


MR. GRUTMAN: 


THE COURT: 


Objection. 


Sustained. 


Q Did you advise the partnership to sue Gross & 


Company based on the assignment which it took 


Buckleys? 
MR. SHAW: 
over and over again? 


THE COURT: 


No. 


Has not that been brought out 


Did you or did you not? 
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MR. MANDEL: No further questions. 

MR. SHAW: No further questions. 

MR. GRUTMAN: Thank you, Mr. Berkowitz. 
(Witness .excused) 


MR. SHAW: The plaintiff calls Robert Persky 


to the stand, your Honor. 


ROBERT 
as a witness by the plaintiff, being first duly | 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. SHAW: 


Q 
time? 


A 


a law firm in New York City. 


Q 


A 


October of 1973. | 


Q 


A 


in a firm known then as Finley, Kumble, Underberg, Persky & 


Roth and its predecessors, some of which had different 


names. 


He sP ERS 5 Y., called 


Mr. Persky, how are you employed at the present 


I am a partner in the firm of Persky & Jarblum, 


How long have you been so employed? 


Since the firm commenced its operations in 


} 


Prior to October of 1973, how were you employed? | 


From 1963 to the beginning of '73 I was a partner 


\ 
| 
! 
| 
' 
| 
| 
| 
| 
\ 
| 
1 
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2 i Q Were you the Persky in that name? a 
3 | A Yes, sir. 
4 | Q Prior to 1965 how were you employed? | 
S| A I was a partner in a firm known as Harold, Luca, | 
6 | Persky & Moser from 1957 to 1965. | 
‘7 Q Prior to 1957, what were you doing? 
8 | A I had spent the immediate prior year as an | 
9 | assistant counsel to the Waterfront Commission of New York 
» | 
10 | Harbor and for the two prior years as law secretary to | 
H 
ul | Judge Clarence Galstein in the Eastern District, Federal | 
Le Court, New York. | 
13 | Prior to that I.had spent two years in the | 
bs | United States Army and before that I was in law school. | 
| 
15 | Q What law school did you attend? | 
16 | A I went to Harvard Law School. | 
7 | Q What college did you attend? | 
18 A New York University. | 
| Q How old are you? 
20 | A Forty-five. | 
21 | Q Mr. Persky, in addition to being admitted to 
= | the Bar of the State of New York, are you admitted to the | 
| | 
. = | Bar of any other jurisdiction? | 
24 | A Yes, I am admitted to the Federal Courts in the | 
25 Eastern and Southern Districts of New York, the United 
| 
| 


| 
| { 
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States Court of Appeals for the Second Circuit and the 
Supreme Court of the United States and the Military Court 


of Appeals. 


Q Mr. Persky, did there come a time when you were 


convicted of a crime? 


A Yes, sir. 
Q When was that? 
A I was indicted in March of 1973 and there were 


two trials arising out of that indictment, one of which 
ended in June of '73 and the other one ended in January of 
“75. 

Q Would you tell the Court and jury what statute 
you were convicted of having violated? 

A I was convicted of violating two separate 
sections of the Securities and Exchange Act of 1934. 

Q What were those sections? 

A One was Section 15 and the rule which was 


issued pursuant to that section relating to the filing of 


an annual report for a public company andthe specific charges 


that the report was false in that it omitted to state that 


some funds had been stolen by someone else, and the second 


charge related to Section 10 and Rule 10(b) (5) and specific- 


ally it was that a press release which I approved and a 


letter under my signature as secretary to the company -- a 
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2 | letter under my signature as secretary to the company were | 
3 sent to shareholders which omitted to state the same facts 
| 
+ as the annual report. 
a | Q In what year or years were those omissions to | 
6 | stated facts made by you? | 
7 | A The two counts related to the summer of '70, | 
6 | July '70 and November of 1970. Ne 
9 | Q What was the name of the corporation involved 
10 in the annual report and in the press release? , | 
| 
11 | A Microthermal Applications, Inc. | 
2 Q Do any of the principals, to your knowledge of | 
13 | Microthermal, are any of the persons involved in any way 
ld | in the facts of this case? | 
| A No. | 
16 | Q Was the trial a trial before a jury? 
7 | A Yes. | 
18 | Q Do you accept the verdict of the jury? 
19 A I accept the verdict of the jury. 
| ; 
20 | MR. SHAW: May I approach the bench? | 
21 | THE COURT: Yes. | 
| 
22 (At the side bar) | 
a | MR. SHAW: Your Honor, I have to the extent of | 
24 | my ability brought out what I consider to be all of the | 
25 Salient facts relevant to inquiry with respect to Mr. nr 
| 
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2 criminal record. I feel that I have made a full disclosure | 
3 | and I wine entertain any suggestions from either counsel | 
4 | for the other parties in this case or from the Court with | 
5 | respect to any other material fact which I should reveal. | 
| 
6 | THE COURT: I do not think this is an appropriate 
7 time for this. | 
8 \ MR. SHAW: I want a ruling in advance that I | 
9 have made such a comment. I would object to any further 
10 | inquiry. | 
ae . THE COURT: I decline to do that, Mr. Shaw. | 
12 If I had known this was the subject of the bench conference | 
13 | I would not have held it. | 
14 | (In open court) | 
15 | Q Mr. Persky, notwithstanding the conviction that | 
\} | 
16 | you have referred to, are you at the present time an attorney 
17 | in good standing with the Bar of the State of New York? 
18 | A Yes, sir. | 
19 | Q Did there come a time when you became the | 
20 attorney for Newburger, Loeb & Company? | 
2. A Yes. | 
pa Q When was that? | 
2 | A The firm of Finley, Kumble of which I was a | 
24 partner was consulted in the latter part of August '70 and | 
25 | from that time on I became involved in some of the legal | 
| | 


| 

| | 
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affairs of Newburger, Loeb & Company. . 172 

Q Can you recall the initial legal matters or 
legal affair that you handled for Newburger, Loeb & 
Company? 

A I sat in on but was not primarily responsible 
for the discussions relating to the problem with the 
least at One New York Plaza. We progressed into other 
Matters, some of which I became primarily responsible for, 
one was to negotiate a clearing agreement with W.E. Hutton & 
Company. 

Q At that point was there another law firm repre- 
senting Newburger Loeb & Company? 

A There were to my knowledge two other law 
firms representing. 

Q Who were they? 

A The law offices of Osmond & Frankel and there 
was the law firm of Golenbock & Barell. 

Q Can you tell the Court and jury what legal work 
you were performing for Newburger, Loeb & Company during 
October and November of 1970? 

A Personally as opposed to the fi:m I was respon- 
sible for the clearing agreement with W.E. Hutton and with 
an exploration of what solutions were available to avoid 


the liquidation of the partnership by the New York Stock 
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Exchange. That included but not limited to the transfer 
of the assets to a corporation. And the infusion of new 
capital. 

Q At that point, can you tel] the Court and jury 
what the firm of Finley, Kumble, Underberg, Persky & Roth 
was doing, October and November of''70, insofar as Newburger 
Loeb & Company was concerned? 

A The Real Estate Department was trying to 
negotiate a settlement of the lease at One New York Plaza. 
That is they wanted to relieve the partnership of I think 
a $6 miliion liability over a period of years by a payment 
of a flat sum. 

The negotiations with W.E. Hutton were going 
on in connection with the clearing agreement and we began 
to meet with representatives of the general partners who 
by thet time had retained their own counsel and the limited 
partners who had retained counsel and the subordinated 
lenders for several purposes. 

One was to inform them of the seriousness of 
the financial condition of Newburger, Loeb & Co. and, 
secondly, was to explore what if anything could be done to 
infuse capital first from the existing structure of the 
partnership, the general partners, the limiteds and the 


subordinated lenders and, thirdly, to explore whether or not 
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sources of capital could be obtained from individuals or 
institutions not already connected with the partnership. 

In addition to that, we were given a number of 
litigation files that Golenbeck & Barell had been working 
on. I don't believe we got anything from Osmond Frankel's 


office and we did not get the problem of disposing of the 


Buffalo Braves franchise. That was left with Golenbock & 


Barell. 
Q What does the phrase “general counsel" mean? 
A To me it means that we have the primary respon- 


sibility for the legal affairs of the partnership as a 
partnership. 

Q Did there come a time when Finley, Kumble 
became general counsel to the partnership? 

A Not by a formal act’ but by the fact that we 
were being consulted by the principals of the partnership 
more often than any other attorney or firm in connection 
with their legal affairs. 

Q At this point, the fall of 1970, how many 


attorneys were there in Finley, Kumble, approximately? 


A I think approximately thirty. 

Q Was the firm broken up into various areas of 
expertise? 

A It was broken up into departments. 


SOUTHERN DISTRICT COURT REPORTERS. Us. COURTHQOUSI 
: } : Sv  S .. 


13 


14 


26 


21 


20 


yaa | 
qjw 68 Persky - direct A 4 082 | 
Q Yow many departments were there? | iu 
a There was the litigation department, the corporate 
| 


department, the real estate department and a catchall trust, 
estate and banking department. 

Q Would you tell the Court and the jury the 
various names of the persons in Finley, Kumble who were 


handling various aspects of the business and legal problems 


of Newburger, Loeb during the fall of 1970 and indicate 
in what department of the firm they were? 

A Mr. Underberg was the partner in the real estate| 
department who had the primary responsibility for handling 
the real estate problems of the partnership. 

Mr. Roth was in the litigation department and 
he was the partner primarily in charge of litigated matters. 

I was the partner in the corporate department 
who had the primary problem of corporate matters. 


Q Did any 7ther person employed by Finley, Kumble 
vork on the Newburger, Loeb account during this ee Of 
time? 

A Yes, each partner had ot .»r pe ‘tners and other 


associates working with him in connec.:on with these 


matters. 


Q Can you rucall these persons' names who worked 


on Newburger, Loeb matters duiing this period? 
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A I don't know with whom Mr. Underberg was 
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working at the moment. 
Mr. Bamberger and Mr. Rosenblume were 
assisting me. 
I think Mr. Gelb was working with Mr. Roth. 
Q Does the name Snider mean anything to you? 
A Yes, Donald Snider was in the litigation depart- 


ment and he was brought in actually in my request in connecti 


{ 
with the churning claim. 


Q Are you familiar with Newburger, Loeb Company, 
Zune. ? 

A Yes, sir. 

Q What if any legal work did you do in relation 


to that entity? 

A By the end of December of 1970 there seemed 
a reasonable possibility that we would be able to reorganize 
the partnership so as to avoid liquidation and what we 
believed to be the inevitable individual bankruptcy of the 
partners and we fe.med, I think on the date of the closing 
agreement, the December 30th agreement, a Delaware corpora- 
tion which was to eventually acquire the assets of the 
Partnership. 


Q Is that Delaware corporation Newburger, Loeb 


& Company, Inc.? 
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A Yes, sir. 


Q 


Can you recall attending any meetings of the 
limited and general partners of Newburger, Loeb during 
this period of time? 

A Yes. 

Q When can you recall was there the first such 
meeting that you attended? 

A I can't tell you the exact date, sometime in 
September or October, I believe the meetings of the general 
partners and limited partners and subordinated lenders 
began. 

Q Can you recall where the first meeting was held? 

A I believe the first meeting was at the offices 


of Finley, Kumble. 


Q Can you tell us who was present at that first 
meeting? 
A I think that all the Newburgers and Sterns were 


there. I don't remember which of the other general partners 
were there. Some of thelimited partners, I don't remember 
which c= ., some of the subordinated lenders, I think 
Bob Muh and Paul Risher were there and I think at the 
first meeting Fred Kayne was there. 

Q Can you tell the Court and jury what occurred 


at this first meeting? 
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A A presentation was made to all of the people 
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assembled as to the financial condition of the partnership. 
I recollect a rather long, meaning wide, sheet handwritten 
which was prepared by Peat, Marwick & Mitchell set forth 

as of some date reasonable proximate to that Me2ting the 
financial position of the firm and the capital accounts 

of all the partners. 

Q Can you recall in substance what was said? 

A Well, there was an explanation given of the 
precarious financial position of the firm. There was an 
explanation given of where the firm stood in relationship 
to continued existence as far as the New York Stock Exchange 
was concerned and there was a general question and answer 
period because some of the general partners, and I think 
all of the limited partners and the subordinated lenders 
were in attendance and were in a state of shock because 
they had not known how precarious the financial condition 
was. 

MR. MANDEL: Objection to that. 
THE COURT: Strike that. 

Q As of the point of that meeting, can you recall 

whether Charles Gross was or was not a general partner of 


Newburger, Loeb & Company? 


A I think that he had withdrawn as a general 
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partner prior to that meeting. 

Q As of that point, can you recall if Mabel 
Bleich and Jeanne Dcnohue were or were not limited partners 
of Newburger, Loeb & Co.? 

A I believe they were limited partners and I 
believe that someone from Golenbock & Barell attended on 
their behalf. 

Q They did not personally attend? 

A I am certain that Mrs. Donohue didn't and I 
don't think Mrs. —— did. 

Q Can you recall the name of the person from 
Golenbock & Barell who you say was present in their behalf? 

A I am not certain whether Mr. Silverman was at 


the first meeting but it was probably Mr. Silverman. 


Q Are you referring to Arthur Silverman? 
A Arthur Silverman. 
Q Can you recall if anything was done as a result 


of this first meeting? That is were any steps taken by you 
or Finley, Kumble? 


A No, the purpose of that meeting was an informa~ 


tion meeting. 


Q Can you recall if any committees or groups wre 
formed? 
A As a result of that meeting the individual 
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partners and the limited partners and subordinated lenders 


all seemed at that point to consult outside counsel. 
Q Did there come a time thereafter when there 


was a further meeting of the general Partners, limited 


partners, et cetera, and their Outside counsel? 


A There were many such meetings. 


Q Can you recall a meeting occurring in December 


A There were Several meetings in December. The 


one that stands out in my mind was the one that resulted 


in the December 30th transfer agreement. 
Q Can you recall approximately when that meeting 
took place, when in December? 

MR. MANDEL: I am going to object, your Honor, 
and I am sure it is inadvertent, but the testimony is that 
no agreement was executed on December 30th. Some Papers 
were executed but not the transfer agreement. 

MR. SHAW: Isn't that something Mr. Mandel 


can bring out on cross examination? If I ask a question 


improperly he can correc’ y false impression I create. 
MR. MANDEL: It is not an issue here. I+t igs 
an inadvertence but if Mr. Shaw does not agree with me I 


will withdraw my objection. 


THE COURT: Objection is withdrawn. 
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Q I was asking you if you can recall when there 
was this meeting in December the result of which certain 
documents were signed? 
A My recollection is that it started sometime 
in the late morning or afternoon and went through the 


evening into the early morning hours. 


Q As of this point, have you had any conversations 


with Mr. Berkowitz with respect to the Buckleys? 


A Yes. 

Q ' When for the first time was that name or names 
mentioned? 

A Sometime I believe in November the litigation 


department gave me the Buckley file to review. 


Q Are you referring to the litigation department 


of Finley, Kumble? 


A Yes, sir. 

Q Specifically who are you referring to there? 

A Mr. Roth. 

Q After Mr. Roth gave you this file, whatdid you 
do? 

A I read the file and I think that the reason he 


had given it to me, it seemed eminent that the arbitration 


would commence. 


Q Was this a voluminous file? 
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A This may not be very articulate but it was about 


four inches thick. 


Q After you had received the file, what if anythin 
did you do? 
A I believe the first thing I did was call up 


Webster, Sheffield and I believe I spoke to Mr. Ryan 
whose name I had found somewhere in the file as being the 
partner there in charge and asked whether I could come over 


and discuss a possible settlement of the claim. 


Q When was this, sir? 
A It was probably in late November of 1970. 
Q As of this point had you had any meetings or 


communications or conversations with Mr. Silverman in relation 


to Mrs. Bleich and Miss Donohue? 

& I am not certain as to when I had conversations 
or communications with him but there was a time when he 
informed me that his firm had decided and Mr. Gross had 
decided that there was a conflict of interest between Mrs. 
Bleich, Mrs. Donohue and Mr. Gross and that Mr. Gross would 
be represented by another attorney and that they would 
continue to represent Mrs. Bleich and Mrs. Donohue and that 
his instinct at that time was to recommend that they go 


along with the transfer agreement. 


Q When were you so advised by Mr. Silverman that 
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2 his instinct was that they should go along with the : 
3 transfer agreement? 
4 A I believe he did that in writing and I don't | 
a | remember the date of the letter. 
. Q Was that before or after you spoke with Mr. 
7 | Ryan for the first time? 
8 | A I don't know. 
9 Q Did there come a time when you were advised 
10 | differently by Mr. Silverman? 
ll A Yes, subsequent to his first letter there came | 
2 | a time when he told me that his clients were not going to 
13 | go along regardless of his advice. 
14 Q When in ssintion to February 11, 1971 was that, 
15 to the best of your recollection? 
16 | A I think it was subsequent to December 30th and 
17 prior to February llth. 
18 Q Can you recall the substance of your conversa- 
19 tion. with Mr. Ryan after you received the Buckley file? 
20 A I went over to the offices of Webster, Sheffield 


was Mr. Cook, and we discussed the claim against Mr. Buckley 
and I guess we discussed three areas of that. 
The first area was Mr. Buckley's financial 


condition and Mr. Ryan's position was let's forget the 
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merits of the claim for the moment. If you win it you arz 
not going to collect the money because Mr. Buckley does not 
have it but I can get some money from his father and you 
better consider that as the best financial settlement you 
will ever get out of Mr. Buckley. 

. Then we discussed the counterclaim which 
Webster, Sheffield had submitted against Newburger, Loeb 
and we discussed the legal theory of that and I told Mr. 


Ryan that I didn't understand how he cculd possibly held 


the clearing broker liable because all the clearing broker 
was doing was ministerial work, keeping records and it was 
Gross who was selling the stock and earning the commissions. 
At that point Mr. Ryan said well, I will tell 
you what I am going to base my argument on and he gave me 
the copy of the Leo Stern letter which could be read and 
interpreted two ways. 
MR. MANDEL: I object to that. 
THE COURT: Sustained. 
Q Just tell us what was said by you and by him 
at this meeting. 
A He guve me the copy of the letter which I had 
not previously seen and said that they would base their 


responsibility claim against Newburger, Loeb on that 


letter. 
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The third topic basically was how can wa. vaneive 
this matter. I think at that point they made an offer of 
$50,000 payable in two installments and I advised them 
that if there was to be a settlement the money would have 
to be paid relatively promptly and I think we discussed 
mechanism. I think there was some stock at Merrill, Lynch 
and there was some proceeds in the Buckley account at 
Newburger, Loeb. 

Then we adjourned and I went back for the 
further instructions from Newburger, Loeb. 

Q Who did you confer with? 

A I didn't confer. I picked up the phone, I 
called Larry Berkowitz and I described to him the substance 
of my conversation with Mr. Ryan and I told him about the 
Leo Stern letter. 

Larry discussed with me what other infirmaties 
there might be in the claim and I asked him to get 
authority to settle the claim for $50,000. 

During that conversation I believe it was 
Larry raised the issue of whether or not we were going to 
get aa assignment of the claim against Gross and I said I 
had not raised that issue with Mr. Ryan but I would go 
back and inquire. 


Q Did you do that, sir? 
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A I did. I called Mr. Ryan. I told him that 
the question was raised as to whether or nc we could 
obtain an assignment of that claim as part of a settlement 
and an agreement to cooperate from Mr. Buckley. 

I don't know whether it was during that phone 
conversation or in a subsequent phone conversation he 
agreed that that could be part of the settlement. 

Q Do you recall approximately when it was that 


you picked up the Buckley file for the first time? 


A I would think it was not earlier than November. 
Q Do you recall the approximate date? 

A No. 

Q I show you this document, Plaintiffs' Exhibit 


yi and ask you if it refreshes your recollection more 
precisely as to when for the first time you saw those 
Buckley papers? 

A Yes, it refreshes my recollection to the extent 
it must have been within the week of November id, 1976. 


Q Can you recall as of what date it had been 


agreed to settle the Buckley claim? 


A The oral agreement? 

Q The oral agreement. 

A Sometime the first two weeks of December. 
Q Can you recall the precise date? 
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No. 


Q I show you Plaintiffs' Exhibit 36 in evidence 


and ask you if it refreshes your recollection? 


A Yes. 
Q When was the Buckley claim settled? 
A The oral agreement to settle would be within 


a few days before December 16th and I forwarded the proposed | 
settlement documents to Mr. Cook at Webster, Sheffield on 


December 16th. { 


Q Do you recall the precise date when you were | 
advised for the first time that Jeanne Donohue and Mabel 
Bleich would not in fact sign the transfer agreement as a 
limited partner? 

A The precise date, no. 

Q I show you this piece of paper and ask you if 
it refreshes your recollection? 

A Yes, it does. 

Q When were you advised in behalf of Mrs. Bleich 
and Miss Donohue for the first time that they would not in 
fact sign the transfer agreement? 

A To the extent this letter of December j3lst t 
Golenbock & Barell says they do not have advice authority 


to sign, I was advised they don't have authority on December 


3lst, I think Mrs. Bleich did sign on December jJlst. I was 
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advised sometime later that she changed her mind. 
Q When did you first learn that there would be 


a problem, let's put it that way, if any, with respect to 


their signing or continuing to authorize the transfer 


agreement? 


A On December 3lst and subsequent thereto the 


Problem hardened. 


problem with everyone signing. 


You have to understand there was a 


Each one was negotiating 


on behalf of himself so that I was never certain until 


they actually signed that any particular individual, whether 


it was Gross, Donohue, Bleich or Robert Newburger, would 


sign. 
MR. 
MR. 
MR. 


THE 


(Plaintiffs' 


SHAW: I offer this document in evidence. 


GRUTMAN: No objection. 


MANDEL: No objection. 


COURT: Received. 


in evidenre) 


MR. 


THE 


SHAW: May I read this letter? 


COURT: Yes. 


Exhibit 51 received 


(At this point Plaintiffs' Exhibit $1 in 


evidence was read to the jury by Mr. Shaw) 


Q Mr. Persky, prior to December 31, 1970 had you 


had any conversations with Charles Gross? 
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A TY Aaan't rememher whether [I had a conversation | 


ee —  % “ sees we 2 


i) 


with him or after the 30th but there was a time when I 


met with Mr. Mandel and Mr. Gross and Mr. Risher at Mr. 


Mandel's office. 
| 
| 
| 
December 16, 1970? 
8 A I don't remember. 
9 Q Will you tell the Court and the jury what was 


said at this meeting between yourself, Mr. Gross and 


6 Q Can you recall if that was before or after 
| various other persons? 


12 A The purpose of the meeting was to attempt to 
13 resolve what I guess in today's language would be called 
14 stonewalling by Mr. Gross in connection with the eeoncuce 
15 transaction. 
16 MR. MANDEL: Objection. 
17 THE COURT: Strike that. 
18 A We were trying to describe to Mr. Mandel -- 
19 THE COURT: Mr. Persky, just set up the meeting, 
20 who was there, and tell us what those people said. 
21 A Mr. Gross was there, Mr. Mandel was there, 
22 Mr. Risher was there and I was there. 

- 2 THE COURT: And in sub. sance what was said? 
24 THE WITNESS: We discussed what would be the 
25 financial result to the general partners and the limited 
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_ 


tn) 


partners and subordinated lenders if there was no transfer . 
3 and the New York Stock Exchange closed down Newburger, 
' Loeb. 
° I told Mr. Mandel that it was the opinion of all 
: of the counsel who were involved in this proposed trans- 
7 action that there would be bankruptcy of the partnership and 
: each of the individual partners and that included the with- ‘ 
° drawn partners, specifically Mr. Gross, because they were 
. liable for the debts of the partnership that arose while 
y they were partners, including the leases that were signed 
me while they were partners. 
ms I told Mr. Mandel that there was a great deal 
fg of hostility on behalf of the general partners and the 
» limited partners and the suborainated lenders to Mr. Gross 
% because they blamed him for many of the acts which brought 
the partnership to the present state of affairs. 
I told him that I thought it was in the best 
| - interests of his client to go along with the transaction. 
: * Mr. Mandel and I understood that it was not required that 
at Mr. Gross sign the agreement fo: the transfer to take 
= place, It was only necessary for him to sign if he would 
ee accept the type of treatment that ie general partners 
da were getting who had what they call good capital at that 
25 


point on the books of the corporation. 
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2 We also believed -- 
3 MR. MANDEL: I am going to move to strike 
4 what Mr. Mandel understood. 
5 MR. SHAW: Consented to, your Hono.i. 
6 Q Just tell us what was said. 
7 A We also discussed whether or not -- I told Mr. 
e Mandel that I believed that Mr. Gross would be the most 
9 influential person in giving advice to Mabel Bleich and 
10 Jeanne Donohue and I told him that I thought it was also 
11 in their best interests and that all the other attorneys 
12 who were analyzing the financial condition of the company 
13 and several accountants had decided that it was in the 
14 ial interests of their clients and limited partners to go 
15 ahead because if there was a dissolution there would be no 
16 recovery by any limited partner. 
17 I also told Mr. Mandel that there were many 
18 claims by individual general partners and individual 
19 limited partners and subordinated lenders against Mr. Gross 
20 and that if there was not a resclution of the problem that 
21 it would not be a simple matter for Mr. Gross to say I am 
22 owed some money and I am going to get it without any 

a Gifficulty. 
2A Mr. Mandel told me that his client would only 
25 


consider a resolution of the problem which gave him immediate 
| 
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cash which was a right which he was not even entitled to 


bade: 
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3 under the partnership agreement. 
4 MR. MANDEL: I object to that unless he says 
| 5 | that I said that. 
6 THE WITNESS: I am saying that you said that. 
7 THE COURT: Mr. Mandel said all of that to 
8 you? 
9 THE WITNESS: "Which was not a right" is my 
10 language, the last part. , 
ll THE COURT: Did -Mr. Mandel say that to you 
12 in substance? 
13 THE WITNESS: Only the first part. The second 
| 14 | part is what I am saying. 
5 THE COURT: We will strike that part. 
| 16 Q Did you and Mr. Mandel have any discussions with a 
W | respect to the partnership agreement? ; 
18 | A Yes. I Mr. Mandel that his client was demanding 
19 more than he was entitled to under the partnership agree- 
| 20 ment. 
21 Q What did Mr. Mandel say in response to that? 
| 2 A That that was what his client wanted. 
cee 3 | Q Did he say anything further? 
24 A The discussion went on for perhaps forty-five 
a | 


minutes. I don't remember any other specifics of it. 
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Q Other than saying this is what his client 
wanted did Mr. Mandel give you any further reason as to 
why his client should be paid cash at that point? 

A Mr. Mandel said his client would rather see the 
firm liquidated and take his chances on bankruptcy than see 
it go forward if he aiantt get cash. 

Q As a result of this meeting, did you and Mr. 
Mandel and Newburger, Loeb and Gross & Company and 
Charles Gross and Jeanne Donohue and Mabel Bleich reach an 
agreement? 

A No, the only agreement we reached at that 
meeting is that I would keep Mr. Mandel informed of what 


was transpiring by giving him copies oi all the documents. 


Q Did you do that, sir? 
A < did, sir. 
Q Did you thereafter have any further meeting or 


meetings with Mr. Mandel or Mr. Gross? 


A There was a subsequent meeting with Mr. Mandel. 
Q When was that approximately? 
A Sometime between the December 30th agreement 


and February llth there was a meeting at the offices of 


Golenbock & Barell. 


MR. MANDELL: I am objecting again to the word 


“agreement". I don't think he means that is what it was 
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The last time Mr. Shaw changed it to document. 

Q Were you referring to this document when you 

said agreement? 
THE COURT: Is that December? 
MR. SHAW: Dated as of December 3lst. 
MR. GRUTMAN: I have clarified it. 

Q When you refer to the December 3lst agreement, 
are you referring to a preliminary form of that agreement 
or a draft? 

A I am referring to the document that was signed 


at the Finley, Kumble office on December 3lst. 


Q And the document before you, 24, when was that 
signed? 
A This I believe was the February llth version. 
‘ 
Q In this second meeting with Mr. Mandel which 


took place at the offices of Golenbock & Barrell, can you 
tell us who was present besides yourself and Mr. Mandel? 

A I think Mr. Silverman was present and a number 
of other attorneys representing general partners and limited 
partners and subordinated lenders. I think there was some- 
one representing the Stroock, Stroock & Lavan office. I 
don't remember whether Mr. Steefel himself was at that 


meeting. There was somebody representing the Richenthal 
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expressed the fact that they believed their clients had 
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¢ office but I am not certain it was Mr. Richenthal himself. : 
3 I think Mr. Levy was present. 
4 Q Can you tell us what was said, what.was done 
5 | at this weption? 
' A The purpose of the meeting was an attempt to 
. resolve the differences between Mr. Gross, Mrs. Donohue, 
. Mrs. Bleich, the limited partners, the general partners, 
, the subordinated lenders and to a certain extent the new 
10 corporation. Various proposals were set forth by each side | 
u | in an attempt to put to rest the disputes and propositions 
" were made and modified as to what Mr. Gross and Mrs. Donohue 
s and Mrs. Bleich would accept in way of securities of the 
” new corporation and what the general partners, limited partners, 
i and the subordinated lenders would give up in terms of 
6 their claims against Mr. Gross. e 
# We also had a discussion of the claim of the 
Bi | Buckleys which had then been assigned against Mr. Gross. 
Q Wha: was said? 
20 A In relation to the Buckley claim? 
21 Q No, just tell us what was said with respect to 
- the various claims that you had mentioned. 
_ = A Each of the attorneys representing general 

- | partners and limited partners and subordinated lenders | 
= 

| 

| 
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. | claims against Mr. Gross. | : 
3 | Mr. Mandel expressed his view that these 
4 claims were without merit. I told Mr. Mandel that I sandaia iain, 
5 | that the Buckley claim had merit and we had a draft comp atas 
6 | reduced to writing and I think I gave him a copy of it | 
| and circulated it around the room. 
8 | It was a long meeting and as the meeting pro- i 
9 gressed there eventually evolved a formula which was | 
10 | agreeable to each of the people, each of whom had varying 
11 reasons tae objecting or agreeing to certain things. 
12 Mr Mandel got up and said he was ready to 
By | recommend that package to his client. 
14 Q Namely? 
15 | A Mr. Gross. 
16 | Q What was that package? 
y A It was a combination of cash and some securities 
18 | of the corporation and I believe that it would include 
19 releases running from the partners, the limited partners | 
and the subordinated lenders and the corporation to Mr. | 
21 | Gross. : 
| 2 | Q Then what happened? | 
| 
ae | A Mr. Mandel left the room and said he would call | 
| aA | his client and discuss the settlement with him and urge it | 
| 25 | upon him. 
| 
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Urge upon him to do what? 
‘Accept the settlement. 
What happened next? 
Mr. Mandel was gone forty, forty-five minutes. 
Did he then return to the room? 
He returned to the room. 
Q Who was present in the room when he returned? 
A I believe almost everyone who was in the room 
when he left.- Maybe some people had gone out but my 
recollection is that basically it was the same assembled 


group. 


Q What did Mr. Mandel say when he came back? 


A He informed the group that his client was un- 


willing to accept the settlement and wanted an all cash 


proposal. 


Q As a result of this meeting, was an agreement 


Loeb Corporation, Inc. and Charles Gross, Mabel Bleich 
and Jeanne Donohue? 

A No. 

Q As a result of this meeting was an agreement 
reached between Newburger, Loeb & Company, Newburger, Loeb 
Corporation, Inc. and all of the partners and limited 


partners and subordinated lenders with the exception of Mr. 
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Gross, Mrs. Bleich and Miss Donohue? 
MR. MANDEL: That is leading. 
MR. SHAW: Withdrawn. 
What occurred as a result of the meeting? 
That meeting really had no result. 
Q Subsequently was there another meeting? 
A There were a series of other meetings between 
that time and February 1lth. 
Q What occurred on February llth? 


A On February llth a revised version of the 


December 3lst document was executed by the then general 
partners, the limited partners and the subordinated 
lenders and the corporation. 

Q Is that Exhibit 24? 

A Yes. 


Q Was that an agreement agreed to by Charles 


Gross? 
A No. 


Q Was Charles Gross a general partner of desteaeaell 


Loeb on or about February 11, 1971? | 


A No. 


Q Was that agreement agreed to by Jeanne Donohue 
or Mabel Bleich? 


A No. 
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Q Were Jeanne Donohue and Mabel Bleich, in your 
opinion, limited partners of Newburger, Loeb & Co. as of 
February 11, 1971? 

A They were limited partners who had given 
withdrawal notices. 

Q When had they given withdrawal notices? That 
is approximately. 

A Prior to February llth. I don't remember the 
date. 

Q Prior to February 11, 1971 had you met a man 


by the name of Paul Burak? 


A Yes. 
Q What firm was he with? 
A Rosenman Colin -- 


MR. GRUTMAN: Colin Kaye, Petschek, Freund and 


Emil. 
A I adopt that answer. 
Q Had you met Mr. Freund? 
A Yes. 
Q In what connection had you met either of these 


two gentlemen? 
A It's my recollection that in September or 
October I went with one or both of the Newburgers and the 


Sterns, Mr. Risher, Mr. Muh, to meet with Mr. Freund and 
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discuss what could be done to save the partnership: | 
We had a discussion as to what steps could he 
taken to effectuate a saving of the partnership. | 


Q Were these gentlemen thereafter present at the 
various meetings? 

A Someone from the Rosenman firm was present at 
aimost all of the meetings. It was either Mr. Freund, I 


think a Mr. Ambrose who was one of his partners and then 


at the end Mr. Burak. i! 

Q In what capacity were they present? 

A Their capacity changed. In the beginning they 
were representing, I believe, the Newburgers and the 
Sterns and some of the wives who were also either limited 
partners or subordinated lenders. hen some of the Newburgers 
and some of the Sterns retained other counsel. 

Then after December 3lst, after the execution 

of the document on December 3lst the Rosenman firm was 
retained by the partnership to do the work required under 
the agreement for the partnership in connection with the 
proposed February llth closing. 

Q Are you familiar with Section 98 of the New 
York Partnership Law? 

A I am. 


Q When did you first become familiar with that 
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section? 


3 A Sometime between December 3lst and February 11th.| 


Q December 31, 1970? 


A Yes, sir. 


6 Q Had there been any conversations regarding the 
section between you and any members of the Rosenman firm? 
A None with me directly. 

Q Had you had conversations with any persons 
regarding this section? 


A Yes. 


With who? 


Q 


| : : 
3 | A Mike Bamberger, who was at Finley, Kumble told 


me that in his conversations with Burak that Burak had 


raised -- 


16 Q All right. That is hearsay. 

7 | MR. MANDEL: I have no objection. 

18 Q What did Mr. Bamberger tell you? 

9 | A He told me Mr. Burak had raised the question 

20 as to whether or not the assets could be transferred without 

21 the signature of all the limited partners and I asked Mr. 

2 Bamberger to either research the prob.em himself or to have 
: = someone at the firm do it so we can have an intelligent 

aA discussion with Mr. Burak. 

25 


Q As of that point had notices been given by Mrs. 
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Bleich and Miss Donohue? 

A I think they had already given the notices 
but I am not positive. 

Q I am referring to notices cf withdrawal. 

A Bi. gnt. 


Q Did you have any further conversation with Mr. 


Bamberger with respect to Mr. Burak prior to February llth 
of 1971? 

A A day or two later Mr. Bamberger came back with 
a xerox copy of a case for me to read. 

Q Did you read that case? 


A . Yes. 


Q Thereafter, did you have any further conversations 


with Mr. Bamberger with respect to Section 98 or the 


Rosenman firm? 
A Yes. 
Q When was that? 
A The night of February llth. 
Q Did there come a time on Febrvary llth 


when there was a meeting between the various general partners 


and limited partners and subordinated lenders and various 


attorneys and all the people involved in this matter? 


A Yes. 


Q When did that meeting begin? 
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2 A Som-time in the late morning or early afternoon ‘ 
3 of the llth. 
4 Q As of that point had Newburger, Loeb received 
5 >) aay notices or notice from the New York Stock Exchange? 
6 | A We ha received a number ‘ notices from the 
7 New York Stock Exchange. 
8 | Q What was the status of the last notice received 
q | 3s of February 11, 1971? 
10 | A The last notice said that if there was not an a 
ll infusion of new capital and a firm agreement that they 
R would put us in liq iiation the following morning. 
Ws Q February 12, 1971? 
14 | A Correct. 
15 | Q In addition to being prez2nt at these various 
16 meetings, attending the meetings that you have told us i 
v7 about, reviewing the Buckley file, researching, speaking 
ie with vour partners and associates, prior to February ll, 
19 1971, had you done or attempted to do anything else? 
20 MR. MANDEL: I object tothe form of the question J 
21 THE COURT: Sustained. 
a MR.. SHAW: I withdraw it. 
- @ Q Prior to February 11, 1971 had you done anything 
24 else? 
5 || A In connection with -- 
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2 Q In connection with Newburger, Loeb. | 

3 A Yes. | 

4 Q What? | 

5 A I had a discussion with someone who was not 

6 | then a client of the firm but who is known to me about the 

7 Il need for the partnership or the corporation of additional 

8 capital. 

9 | Q What was that person's name? 

10 | A Mr. Alex Aixala. 1 

11 Q When did you first have a conversation with 

12 Mr. Aixala? 

13 A Sometime during the fall of 1970. 

14 | Q And Mr. Aixala is a defendant in this case, is 

5) he not? 
4 16 | A Yes, sir. . 

i 

| 17 Q Can- you tell the Court and the jury what you 
| 18 | told Mr. Aixala during the first meeting that you had with : 
| | him about Newburger, Loeb? 

20 A I told Mr. Aixala about the financial condition 

21 of Newburger, Loeb, the fact that they were looking for 

22 new capital, that it was contemplated by the then general 

= 25 partners on one hand and then quite separately by some 
24 people who were not then general partners tc form a corpora- 
ys] ties, to acquire the assets in the busienss but that was 
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predicated on the infusion of new capital both because the 
New York Stock Exchange required it and the old subordinated 
lenders and the limited partners wouldnot go along in keepin 
their money at risk unless there were additional working 
capital put into the new entity. 
I told him that I thought that in a risky 
business it was a relatively save investment because there 
would be no exposure to such things as claims of people who 


had bought stock in prior underwritings because the new 
be able to put in a trigger clause in his agreement which 
would enable him to ask the corporation to dissolve if the 


losses mounted up to a certain figure. 


is in his subordinated stock agreement. 


W209 al Sp ome mene: 


Q As a result of these conversations, what did 
Mr. Aixala tell you he would do? 

A Mr. Aixala said that he would be willing t 
subordinate Bacardi Corporatior. stock which then had a 
Market value of about $1 million tothe new corporation. 


Q And did he do that? 


3 entity would not acquire those liabilities and that we would 


I don't remember the exact amount now but it 


Q Prior to February 11, 1971 had you had any 


os FS 8 & 


A Eventually he did. 
meetings with any representatives of the New York Stock 
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Exchange? 
A Yes, sir. 
Q About how many meetings were there? 


A I believe I was present at three or four 


different meetings. 


Q With whom did you meet? 


A At various times we met with various people 
but the names Iwmember are Robert Bishop, William 


Dilger, I think William Belcher, I am’ not sure of the 


first name, and there were Other people whose names I don't 


remember at the moment. 
Q Can you recall who you meta the first 
occasion, with whom yeu met? 


A No. 


r 


Q Can you recall the substance of the conversation 
on the first occasion of your meeting with the New York 
Stock Exchange? 

A The first occasion I pelieve was devoted to 
discussion that we must immediately have a clearing 
agreement with some other firm so that the capital require- 
ments of Newburger, Loeb would be lessened. That was a. 
precondition to then listening to any other Plan of « 
reorganization and we then discussed what possible :- 


reorganizations could take Place. 
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MR. MANDEL: Can we have a date for this? 
When was that? 

A October or November '70. 

Q As a result of that meeting was an agreement 
made with W.E. Hutton? 

A It was not a result of it. We went to work 
promptly to continue discussions which had previously 
commenced and there was reasonably proper thereafter a 
clearing agreement. 

Q Did you negotiate that agreement? 

A Mike Bamberger did most of the work on the 


clearing agreement. 


Q Will you explain to the Court and jury what 


effect that agreement had on the capital or the financial 
affairs of Newburger, Loeb & Co.? 

A The New York Stock Exchange requires brokerage 
firms to have a ratio of indebtedness to capital which is 
not exceeded by certain limits. 

In those days I think that there was a straight 
twenty to one but it is subsequently changed. When they 
Say aggregate indebtedness, you put al? of your debts on 
one side, everything you owe to people, including stock that 


has not been delivered, money in customers' accounts and 


so on. 
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On the other side to make this fraction, this 
ratio, you put your liquid assets so you exclude furniture 
and fixtures and you exclude even the New York Stock 
Exchange seat. You only put in cash and cash equivalents 
like securities or notes and you exclude money owed by 
- Partners to the firm. If a partner owed $250,000 and it 
was unsecured, they didn't have some Security securing it, 
that didn't count. 
When you are clearing for yourself you have 
this huge indebtednes3 bece.use you have all the customers' 


securities, you have money owed to other firms for securitie 


they haven't delivered. 


When you execute a clearing agreement all of 
that debt is transferred over to the clearing house, in 


this case W.E. Hutton. 


Therefore, the capital remains constant but the 


indebtedness is reduced so that the fraction is smaller 
and therefore your capital position is improved. 

THE COURT: Mr. Shaw, when you get to a point 
where we can stop, we ure at two minutes past one. 

MR. SHAW: This would be an appropriate time 
to stop. 

THE COURT: All right. 


Ladies and gentlemen, 10:30 Monday morning, 
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Charles Gross, et al. 


New York, New York 
June 320, 1975 
10:30 a.m. 


(Proceedings resumed.) 


(In open court; jury present.) 
ll ROR k as PERS KY, resumed. 

12 THE COURT: Good morning. 

13 DIRECT EXAMINATION (Continued) 


14 BY MR. SHAW: 


15 Q Mr. Persky, I believe that when we rested on 
16 Friday you were telling the Court and jury about various 
17 meetings that you had with representatives of the New York | 


18 Stock Exchange during the fall of 1970, and you told us 
19 about one being with respect to certain matters that related 
20 to the subsequent execution of a clearing agreement with 

21 W.E. Hutton. Do you recall that testimony? 

A Yes, sir. 


Q In addition to those meetings you have told 


us about, with the New York Stock Exchange, as they related 


os = 8B & 


tothe W.E. Hutton clearing agreement, did you attend other 
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: meetings with representatives of the New York Stock 
3 | Exchange during the fall of 1970? 
4 A Yes. 
5 Q When were these meetings? 
oo aie 
6 | A I cannot pinpoint the dates, but they span 
7 the time from November to February llth of 1971. 
8 Q With whom did you meet in relation to these other 
9 maters? : 
10 A I normally would go with either Mr. Risher or Mr. | 4: 
ll Muh, and sometimes both of them, plus one of the Newburgers | 
2 or sometimes two of the Newburgers or sometimes two of 
13 the Newburgers and one of the Sterns, and we would meet 
14 with one or more representatives of the New York Stock 
15 Exchange -- usually two members of the New York Stock 
16 Exchange stafé£. 
17 


these initial meetings with the New York Stock Exchange 
staff? 

A From the time the New York Stock Exchange had 
requested status reports and I believe one of the Newburgers 
had written to the exchange in compliance with those 


requests telling them what the status of the reorganization 


ly liquidate the firm, and these meetings we had, the 
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face-to-face meetings, were to set forth what steps were 


sone 
ek. oe 
27 
— 
_ 
as 


bei... taken, what the probability of the new capital being 
realized was and who was objecting to the transfer agreement, 


what were the negotiations that were going on, what would a 


| 
| 
pro forma balance sheet look like, what would the new 
management group be comprised of, what experience they had, 
who were they, what was their relationship to the partner- ; 
ship. | 
Q Will you tell the Court and jury what else you HM } 
this period, if anything? 


| 
in the meetings with the New York Stock Exchange during 
A I did very little. Most of the talking was | 
done by members of the New York Stock Exchange, members of | 
| 
the partnership, and Mr. Risher and Mr. Muh, and really 


what was happening was the exchange was telling us what their 


requirements were for continued extensions of time. It was 
like the door would be closed imminently unless we gave 
them a reason why they believed we would be successful in sav 
ing the situation. 

Q What did the Exchange do with respect to the 
extension of time? 

A They gave us several, I think maybe as many as 
three, extensions and each time they asked us to get let- 


ters franthose people who had given notices of withdrawal 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOLDE 
SOLEY §$OU ARE NEW YORK NY — 791-1020 


cetera eet ee 


rmbr 4 Persky-direct 


| 
2 | Saying they were either withdrawing the notice or : 
3 | postponing the effective date, and I believe at each time 
4 those letters were gotten and subeltred. to the Exchange show- 
5 ing that in fact progress was being made. 
6 Q Is there anything else that was done or that you 
7 did with respect to the New York Stock Exchange during this 
8 period? 
9 A I think at some point, probably in December, 
10 we were able to tell them that Mr.Aixala had indicated he A 
11 would subordinate the Bacardi stock and that would be the 
2 new capital tha Exchange felt was a requisite to any 
13 reorganization. I believe they requested at that time 
14 a submission of a background report on him and eventually 
15 made a cucesnat visit to the Exchange. I don't believe 
16 I was present at the meeting between the Exchange officials 
17 and Mr. Aixala. 
18 Q In addition to dealing with the New York Stock 
19 Exchange and the other matters that you testified about 
20 last Friday, which you did during this period for 
21 Newburger & Loeb, did you have any dealings with respect to 
= any of the leases of Newburger, Loeb, specifically, the 
_ = lease at 1 New Yor” Plaza? 
24 A Aside from attending a few initial meetings in, 
2 I think, the last week in August and the first week or two 
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of September, I personally didn't have anything to do 
with the New York Plaza lease. That was turned over to 
the Finley Real Estate Department and although I got status 
reports, in the normal course I would meet Neil Underberger 
or one of the partners from the Real Estate Department and 
ask how we were doing, but I really didn't participate in wea 
negotiations or the transactions that led to the buy-out 
of that lease. 

Q Did you do any legal work with respect to the 2) 
basketball team? 

A No. That remained a matter that Golenbock & 
Barell continued to supervise. 

Q In addition, during this period of time, did 


you meet with various attorneys? 


A Yes. 
Q Were the attorneys given copies of the correspon -j 

ence agreements that were being prepared -- 
MR. MANDEL: I object to the leading. 


MR. SHAW: I withdraw it. 


do 


You met with various attorneys -- 

MR.SHAW: May this be marked a Plaintiffs' 
Exhibit for identification? 

(Plaintiffs' Exhibit 52 was marked for 


identification.) 
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2 | Q 
| 
4 A 
5 Q 
6 A 
7 Q 
8 | A 
; 
10 
11 
12 
13 
14 
15 
16 
17 
18 Q 
19 
20 
21 
22 
= 
24 
25 


identification and ask you if you recognize it. 


was done with it, it has no probative value. I don't think 
it is terribly important but I think if they want the document 


| 
} 
a document prepared by Finley, Kumble. He doesn't say what 
in they have to say something more than that. 


and hand deliver under this distribution list? 


the proposed agreement, almost every piece of correspondence 


matters having to do with these negotiations? 
A 
that came solely to me, as opposed to being distributed to 


1ag50 
Persky-direct A 11 21 


I place before you Plaintiffs' Exhibit 52 for 


Yes. 

Does that relate to Newburger, Loeb? 

Yes. 

Is that a document prepared by Finley, Kumble? 
Yes. 


MR. SHAW: I offer this document in evidence. 


MR.GRUTMAN: No objection. } 


we 


MR. ESTY : 1AN: No objection. 


MR. MANDEL: I objact to that. He says it is 


THE COURT: Sustained. 


* 0 pe ee ees tem eS 


Did you have a distribution list for mailing of 


Yes, mailing and hand delivery. 


THE COURT: What kind of matters did you mail 


THE WITNESS: Every draft of the aqreement, 
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everyone else, was usually duplicated and distributed to 
everyone on the distribution list. 


4 THE COURT: This 52 for identification -- 


5 MR. MANDEL: Does the witness know this of his 
eae... own knowledge? 

7 THE WIWNESS: Yes. This was my distribution 
8 list prepared by me and my secretary. i 
9 (Plaintiffs' Exhibit 52 for identification 
10 was received in evidence.) i! | 
11 Q Without reading this lengthy document to the jury, 
12 Mr. Persky, will you tell us how many lawyers received 
13 copies of the various documents that were prepared -- lawyers 
14 or members of law firms? 
15 A There are 16 different law firms indicated on | 
16 this list and at least one copy of every document went to : 
17 each person or each firm on this list. 
18 Q Will you give us tne name of the attorney and 
19 law firm under No. 15 on the list? 
20 A No. 15 was Mr. Philip Mandel, at Golden, 
21 Wienshienk §& !.andel. 
2 Q I believe that on Friday you had testified with 

ne respect to a meeting whica took place on February 11 of 1971. 
2A Can you recall that day? 
ps) A Yes. 
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Q I believe you indicated that prior to that time 
you had had various conversations with Mr. Bamberger chout 
Mr. Burak. Can you recall that? 


A I remember one conversation prior to the llth 


about Mr Bur. 


Q Where were you on February 11, 1971? 

A At the Finley, Kumble office. 

Q Will you tell us who else was present on that 
occasion? 

A There was one or more representatives from each 


firm listed on the distribution list. There were some of 
the general partnérs and some of the limited partners and 
some of the subordinated lenders from the partnership. 
Mr. Risher and Mr. Muh were present. Mr. Bamberger and 
Mr. Rosenbloom were present. They were both attorneys 


workingwith me at Finley, Kumble. There were other 


4 


people on the pvramises but I am giving the names of the people 


concerned with the Newburger, Loeb transaction. 


Q Where were the premises located at  ..is time? 
A 477 Madison Avenue. 
Q Will you tell the Court and jury in your own 


words what happened on that day? 
A I want to make one minor correct: In relation- 


ship to representation from the ¢ 3tribution list, no one 
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| from Mr. Mandel's firm was present on the llth. : 
: Q Tell us what occurred on the llth. 
7 A On the llth we were prepared to actually 
i 
; | transfer assets and issue the securities of the corpor- 
° ation to the individuals who had been former general part- 
; ners, limited partners and subordinated lenders of the 
: partnership. So the people assembled to execute, review and 
, make the final changes in the documentation, which is now 
10 


represented in that bound volume that has been in the 


| 
ll 
courtroom -- 
Q What occurred? 
A We spent either from late morning or early 
afternoon until the early morning hours of the next day makin 
changes, negotiating last minute concessions back and forth 


17 
agreemant at the beginning of the day was exactly the way 


" it was finally executed, because eacn attorney among those 
presented suggestions, additions or corrections. So that 
we os constantly trying to get = concensus of opinion 

as to what was fair to everyone concerned and what was 


feasible for the ongoing business. 


16 
and executing doc ments. I don't taink any portion of the 
| 
| Q On February lith was Exhibit 24 executed, that 


= ©: & & 


| 
| is, the transfer aqreenuent, effective as of Dacember 31, 
\ 


13970? 
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A Yes, : 
Q Were various schedules and exhibits -- 
MR. MANDEL: Your Honor, I am objecting to the 


Statement "effective as of December 31." 


THE COURT: Sustained. It was an instrument 


(; Was a paper signed on February 11th? 
A Yes. 
Q What was the effective date of that document? 


THE COURT: No, sustained. 


! 
that was executed, I take it. 
9) Is it an instrument what has heen placed in 
evidence as Exhibit 24? Have you seen it? 
A I don't remember the number. If it is what you | 
showed me on Friday -- yes, this is the document. 


Q Can you recall what if anything occurred at this 


meeting in relation to or involving the firm of Rosenman, 


Cte ae inl A ae * 


Colin, Kaye, Patschek & Freund? 

A Some time during the evening hours Mike Bamberge 
came in and I believe I was in my office, as opposes to the 
lil rary, where everyone was assembled, and told me that 
PaulBurak had advised him that he was unable to give an 
opinion letter, and Mike wanted to know what we should do. 

I said "Let‘s go in and tell everyone." 


So we went back into the library and I told 
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the assembled attorneys and individuals that the Rospnman 
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firm had just informed us that they cbuld not give an 


I don't know who at this time, asked whetheror not we had 
looked or anyone had looked into the problems raised by the 
Rosenman firm, and in fact we had looked at Section 98 


which seemed to be their area of concern and in fact we had 


a 


| 
opinion, and someone in the room, one of the attorneys, and 
1 


found a case in the Supreme Court in Kings County which led 


us to be’ieve, among other things, that Section 98 was not a 


problem. 
Q What did yado? : 
A After the suggestion was made by one of the F 


attorneys, that since we had looked into it, that we might 


prepare a letter opinion as special counsel to the partner- 


ship -- when I say "special counsel," that night we were 


Pereres ed 


presenting the corporation and so we had a problem of 
representing the partnership without the consent of everyone 
else present. Everyone decided that it did not seem to be 

an insurmountable obstackle but wanted to see a draft 
opinion. I went back to my room, got a secretary in 

and Mike and I dictated a draft opinion, which we 

then took back to the library, perhaps a half hour or 45 min- 
utes later, circulated it around the room for comment. 


Q What time wasthis, approximately? 
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A My recollection is that it would have been 9:30, 


10 o'clock at night. 


Q What happened after that? 
A There was agreement, finally, on the final 
version of that opinion letter. We had it typed in final 


form, duplicated, signed and it became one of the closing 


documents. 
MR.SHAW: May I have just a moment, your 
Honor? 
(Pause.) 
Q I place before you additional Defendant Finley, 


Kumble Exhibit E and ask ymif you recognize it. 


A i do. 

Q Is that the opinion letter? 

A Yes, sir. 

Q Does thatletter, E, set forth your opinion as of 


February 11, 1971? 

A It does. 

(9) Does that letter, E, set forth your ovinion as 
of today's date? 

A It does. 

Q Will you tell the Court and jury the basis for 
your opinion? 


THE COURT: At what point in time, Mr. Shaw? 
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As of February 11, 1971. 


3 A Mr. Burak had raised the issue of whether or not 
4 Section 98 of the partnership law required a signature from 
5 each and every limited partner vederabess of their status 
6 as of February llth. We had researched that problem, and 
7 the particular subsection of the partnership law, 98, that 
8 concerned him, was a clause which I have to paraphrase, 
9 | unless someone here has a copy, but it basically says that C 
10 | without che consent of all the limited partners, the general | i 
: | 
ll partners can't do anything which would prevent the business 
12 | from being continued. 
13 | As of February llth, that evening, we were 
4 | in this fact situation: Mr. Gross, through Mr. Mandel, and 
15 Mr. Silverman, through Mrs. -- rather Mrs. Bleich and Mrs. 
16 Donoghue for Mr. Silverman said "We don't want the 
17 | pa’ tnership to continue in business, we want to liquidate." 3 
18 | The New York stock Exchange had said "If vou don't have | 
19 | a reorganization agreement, we are going to close you up 
20 | tomorrow morning.” 
The partnership agreement, as I read it, seemed 
22 | to say that the qeneral partners could terminate the 
. = | business at any point and the case we had found said the 
24 || partnership agreement could override the partnership law. 
ys) So we had three or fur bases for saying that particular 
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rs. 


subsection was inapplicable because, A, the case gaid that 
the partnership agreement could override Section 98, and 
I believe that was the only case that we could find and it 
seemed to be good law and made sense, secondly, even if that 
case was inapplicable, what was happenino ‘as not a1 act 
which was stopping the business, the business was going 
to be stopped either because Mr. Mandel's cii«nts and Mr. ake 
| ‘man's clients had their way or because the New York Stoci Fe 
Exchange was going to close us up, and Mrs. Bleich and Mrs. | ‘4 
Donoghue had said "We don't want the business to yo ahead, | 
we Want to withdraw." : 
13 So it doesn't seem the statute was designed to 
protect someone who said they didn't want the susiness to 
go ahead. For all of those reasons, both on the law anda 
the facts, I believe, and I still believe, that Secrian 98 
18 
20 


was not applicable to the particular situation we then faced. ! 


Q At the present time is there any other besis 


&B 


for your belief? 


MR. SHAW: No turther cu-stions. 


A I think I have covered the elements. : 
CROSS EXAMINATION 


BY MR. GRUTMAN: 


Q I want to read the specific statutor’ language 


me FF 8 SG 


of Section 98. The statute provides as follows, Se:-tion 1: 
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“A general partner shall have all the rights 
and powers and be subject toall the restrictions and 
liabilities of a parner in a partnership without limited 
partners except that, without the written consent or 
ratification of the specific act, all the limited partners, 
a general partner or all of the general partners have no 
authority to, A, do any act in contravention of the certifi- 


cate, B, do any act which would make it impossible to carry 


There are then four other provisions which 
i shall not read since I don't believe they have any appli- 
cability. 

Let me ask you as to Subsection 98: On the nigh 
ot february 11, 1971 did you believe that the opinion which 
you rendered or the act of the general partners in tranferring 
the assets from the partnership to the seecua tien was in 
contravention of the certificate. 

MR. MANDEL: I object to the leading. 

THE COURT: Doesn't he have a point there? 

fo) What was your opinion, Mr. Persky, on 
February lith, concerning the applicability of the certificate 
of the partnershiv insofar as the transfer of the assets 
from partnership to corporation was concerned? 


A Without the question, the general partners 
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ship."? 


~ had the right to transfer assets and, in fact, there is a ; 
3 | provision in there that contemplates the transfer to a 
4 corporation. 
5 Q Do you know whether or not the Executive Committee 
6 of the partnership had passed upon the proposal? 
7 A Yes. 
5 Q What was the act of the Executive Committee ‘ 
9 concerning the transfer of the partnership assets co the 
10 corporation? " 
3 A They had approved the transfer. 
12 Q I invite. your attention specifically to 
13 Subse: tion B of Section 98, which says that the general 
14 partners shall not do "Any act which would make it impos- 
5 sible to carry on the ordinary business of the partnership." 
16 | Did you consider, Mr. Persky, whether or not 
M7 the transaction involved the "ordinary" business jf the 
oo partnership? 
19 A Yes. 
al Q Did you reqard insolvency -- 
a THE COURT: No, no -- | 
“ Q What was your viewabout the insolvency of | 
- B Newburger, Loeb on February 11, 1971 as it related to the 
2A ongoing donduct of the “ordinary business of the partner- 
‘ | 
| 
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2 A Insolvency was not the word that I was thinking 
about on February lith. The word I was thinking about 

4 ws "liquidation" which was the word the New York STock 

5 Exchange had said was goinq to happen if we didn't do 


6 something on February llth to bring in new capital. 


Q What was the relationship of liquidation, as 
you conceived it, upon the so-called ordinary business of the 


partnership? 


10 A The order business of the partnership was being 
a member of the New York Stock Exchange and conducting a secu 


The next morning there actually, because 


ities business. 


that was the practice -- a bell would have rung on the New 
14 York Stock Exchange and the business stops and they would 


have suspended -- 


16 MR. MANDEL: I object to this. Mr. Persky is . 
17 prophesizing about the New York Stock Exchange, what they i 
18 would have done, and so forth. I think that is improper 


for him to say that is what he thought would happen. 


scmeeeeeeeenseesanennmenenamaseaaatttenttt A OTE AN OT: 


20 THE COURT: Objection sustained. 

21 Q Had the partnership been informed of the 

= New York Stock Exchange intention of what they intended to 
. 2 do the following day? 

24 A Yes. I believe there is a letter from the 

25 Exchange setting forth what theyw ere going to do. 
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Q What were they going to do on February 12, 1971, 


according to that letter? 


A They were going to suspend Newburger, Loeb 


from membership 


Q Were you familiar in 1971 with the procedure 


or ceremony of what went on at the New York Stock Exchanade 


whether such a 


A Yes. 
Q What was that practice? | 
A They would ring a bell, business would stop 


on the Exchange 


Q if 


the following morning, what was your opinion on the night 


of February 1l, 


Tompany could continue its"ordinary business?" 
A There would have been no continuation of the { 
ordinary business. 
Q Was that a factor which was in your mind when 


you gave the opinion letter, Exhibit E in evidence? 


and the members 


but to you this 


A Yes, sir. 
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and ask for Liquidation. 


suspension occurred? 


and a suspension would be announced. 


such a suspension had been announced on 


1971 as to whether or not Newburger, Loeb & 


was one of the factors, yes. 


addition to the others yo told his henor 


morning by Mr. Shaw? 


| 
of the jury in response to the questions 
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2 Q Had you in coming to the opinionwhich you 
3 rendered considered what you thought the policy, the legal 
4 || policy, underlying Section 98 of the partnership law was? 
5 THE COURT: Come on, Mr. Grutman. Mr. Shaw 
6 asked him what the basis was and I don't want your answer, 
7 I want the witness's answer. 
8 MR. GRUTMAN: I don't believe that question 
9 was asked. 
10 THE COURT: If you ask him what are all the 
11 factors he considered -- 
2 MR. GRUTMAN: Very well. 
13 THE COURT: -- and when he has done that if there 
14 are some you are aware he has omitted maybe we can refresh 
15 his recollection. 
16 Go downthe litany of all the factors you con- 
17 sidered on that night, Mr. Persky. 
18 A We had Subsection B, is it F98? 
Q Yes, that is correct. 
A We talked about an act making it impossible to 
continue the business. In my mind, explicit -- not even 


implicit -- explicit was that there was a business 


to be continued. There were varying factors at work here an 


= & & 


one position that was taken by Mr. Mandel, on behalf 


e £ @ B 


of Mr. Gross, and Mr.Silverman on behalf of Mrs. Doneghue *° 


————— 
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and Mrs. Bleich, was that they did not want the business 
to be continued, theywanted it liquidated unless Mr. Gross 
got what he wanted to get. So here is one group saying to 
stop and liquidate, and the New York Stock Exchange is saying 
"Tomorrow morning we are going to suspend you from member- 


ship and you are going to have to stop business." Don't 


forget, this is evening, the market is closed, the Pacific 


Coast Exchange is closed and we are not in business, we are 

not selling stock, doing anything, except there may be a night 

crew working down there with some papers. | 
So in my mind there was no business to be 

continued. In addition, I believed that once a limited 


partner had given a notice of withdrawal, that they had 


in effect said "I really don't care whether the business 


continues or not, I want my money back." 

So that they were saying in their notice of 
withdrawal that Section B is no longer needed to protect 
them because they have made their decision, they want out. 
“As far as I am concerned, the business is over." 

MR. MANDEL: I object, -your Honor, to what he 
says they said -- 

THE COURT: This is his construction. 

I overrule the objection on the basis that this is his 


construction in his mind as to what their position amounted 
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to as the basis for his opinion. 
Am I right in that? 
THE WITNESS: Yes, sit. 
THE COURT: Go ahead. 


A In addition, these were factual bases, but 


there was the partnership agreement which said, as I read it, 


that the general partners could stop the business, or the 
general partners could transfer the assets to a corporation. 
These provisions seemed to be somewhat in conflict with 


Section B of Section 98, but we had a case -- 


Q Do you remember the name of the case? 

A One of th2 names was Mist Properties. 

Q Is that a New Youk State case? 

A Yes. 

Q Decided in the State Court rather than in the 


Federal Court? 


A Right. We were dealing with a state statute. 
That was the only case we had found. We had found no con- 
trary opinion at that time. That case said that when 


you sign a partnership agreement, you can agree toe do 
something or give up a right that Section 98 gives you. 
$5 in addition to all the other factors, we read the law 
as being that the partaership agreement could override 


Section 98. That was 2 separate and distinct reason and 
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2 | for all of these reasons we believed that it was proper at that 
8 time to permit the transfer of assets. 
4 Q Have you nc,’ exhausted your recollection, all 
S the considerations that were in your mind on the night of 
' | February 11, 1971, the time you delivered the opinion letter 
‘ | which you did and which is received in evidence in this 
' | case? 
’ A Could I look at the letter just once more? 
” | (9) Certainly. ‘| 
ut (Pause. ) 
° A There was one other factor we considered and sat 
1g | forth in the letter. 
“ Q What was that, sir? 
* A We considered the fact that if there 
ag were a liquidation that there was a substantial and high 
vd probability chat all the general partners would lose their 
bg money, that all the limited partners would lose their money : 
” and a good chance all the sulo::dinated lenders would lose 
* their money in liquidation. 
| a Q In liquidation, as you understood it on Februarv 

” 11, 1971, what would have been the effect on @itner gettinc 

<i. Or losing money on a withdrawn general partner, such as 
” Mr. Gross?” 
25 


A A qeneral partner who has wi’ ‘drawn remains 
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& liable for obligations of the partnership that were incurred 


prior to his withdrawal. 


4 Q In light of that, what world have been the 
effect of the withdrawn general partner, Charles Gross, 


as far as getting his money hack? 


7 MR. MANDEL: In his opinion? 

: MR. GRUTMAN: Yes, of course, Mr. Mandel. 

9 A It was my opinion, and not solely my opinion, 

10 because other people expressed it, that there would be no money |: 
il at all for either the general partners who had stayed in or 

R the general partners who gave notice of withdrawal. 

13 Q In your opinion, what would have been the 

14 | effect on a liquidation not only as to the Limited partners 

15 but to withdrawn liiited partners, like Mrs. Bleich and Mrs. 

1€ Donoghue? . 
es MR. MANDEL: TI object to that. i 
8 THE COURT: Sustained. : 
19 | Q To limited partners who had tendered their 

20 | notice of withdrawals? No question abouc that? Would they 


A. No. 
MR. MANDEL: I object, in his opinion. 


MR. GRUTMAN: That is prefixed to all these 


x © @ SB 


questions, your Honor. 
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THE COURT: Just so that is clear. 
Q Was that opinion solely yours? 
A No. 
MR.MANDEL: I object. 
THE COURT: We are only exploring -- 
MR. GRUTMAN: What was said? 
THE COURT: -- his opinion. I take it the 
question probably better be phrased as to what others may 
have said to him rather than a leading question. Ht 
MR. MANDEL That is hearsay, your Honor. 
THE COURT: No, I will allow that. ; 
Q In the negotiations that led up to February ilth 
were there other people who had exprassed opinions on what 
chance,if any, there was of the general partners, the 
withdrawn general partners and the limited partners who had 


served notice of withdrawal, of getting their money back? i 


A Yes. 

Q What had been said and tell us by whom, if you 
can? 

A I specifically remember statements by 


Ronnie Itzler of Ballon, Stohl & Itzler, and Kenneth 
Bialkin of Wilkie, Farr, Gallagher and by Steefel, of 
STroock, Strceock & Lavan, and almost all the attorneys on 


the list, with the exception of Mr. Silverman and Mr. Mandel, 
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2 that they were in unanimous agreement that ilaud@ation would : 
3 result in general partners, whether or not they had given 

4 notices of withdrawal, and limited partners, whether or not 


they had given netices of withdrawal, being completely 

wiped out in a liquidation, and Mr. Bialkin was somewhat les 
concerned on subordinated lenders, he believed with some 

luck there would be something left for them. 7 


Q About what time was the final form of the opinio 


letter circulated, read, commented upon and approved by 


counsel who were at the February llth closing? 


co ~~ a qr 


12 A I would say approximately somewhere between ae 

13 | 9 and 10 o'clock at night. 

14 Q Was Mr. Burak still in attendance at that 

6 time? 

16 A My unelanction is yes. ue 

7 Q After the opinion letter prepared by the Finley, 
‘ j 

18 Kumble firm and signed by you as a partner of the firm and 


had been circulated and approved, did the various parties 


to the agreement sign the agreement? 


21 | A Yes, sir. 
Q Did there include Mr. Burak's client? 
. 2 A Yes, sir. 
Q At the time that Mr. Burak's client signed, did 
25 he make any objections? 
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2 | A No, sir. : 
3 Q Did any attorney express any objection: to 
4 the opinion letter which Finley, Kumble rendered that 
5 night? 
6 A That night, no. 
7 Q Or at any time thereafter, other than Mr. Mandel? 
8 A No, not other than Mr.Mandel. 
? Q As to the circulation or consideration list, whidh | 
10 consists of 16 designated people, besides these 16 people, 4 
il Mr. Persky, were you in touch with other organizations or en- 
12 tities about the progress of negotiations regarding the trans 
13 fer agreement? 
l4 A Yas, sir. 

15 Q Were you in touch with the New York Stock 

16 Exchange? “ 
7 A Yes, sir. 
1B Q Ware you in touch with the Securities & 

Exchange Commission? 
20 A Personally, no. 
21 Q Was someone in the Finsey, Kumble firm -- 
= MR. MANDEL: I object. 
- 2 THE COURT: Sustained. 
k. Q Was anyone on behalf of Newburger, Loeb, to 
25 your knowiedge, in touch with the SEC? 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTILOUSE 
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A Yes. 
Q And to your knowledge -- 


MR. MANDEL: Objection. 

THE COURT: You are going to open the door 
to the matter we discussed the other day. Objection sus- 
tained. Strike the answer. 

Q I thi: you testified on Friday that there was 
an agreement which was exacutea on December 31, 1970, is 
that correct? 

A Yes, sir. 

MR. MANDEL: I object to that. What he testifie 
on Friday was a paper which did not have the force of an 
agreement, which was executed Decembezr 3lst, called the pre- 
liminary agreement. 

Q The preliminary agreement, I will take that 


phrase, was that agreement signed by or on behaif of Mrs. 


Bleich? 
A I believe it was. 
Q I believe we had the letter from Golenbock & 


Barell, sicned by the firm, expressing an intention to 
recommend that preliminary agreement to Mrs. Donoghue 
downthere in Australia, correct? 

A Correct. 


Q As of that date, Mr. Persky, dic you beliave 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURT!” DUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


ee eee 


Re 


fo] 


4 


10 


11 


> & 8 


R 


id 


en! 
rmbr 28 Persky-cross 
Bleich and Donoghue were going along with the proposed 


transfer agreement? 


A I believed that Mrs. Bleich was. T dics 
know about Mrs. Donoghue 
Q At some time after December 3lst, and before 


February llth, did you learn whether or not somehow 


Mr. bLleje: had had a change of heart? 

A I believe I learned some time subsequent to 
Dec ner 3jlst. 

Q From whom did you learn that? 

A I think both from Mr. Gilver“an ind 


Mr. Mande.. 


Q Did you try to deal with or s2e Mre Ble sh 
personally? 
AL We requested through Mr. Silverman a meting 


with Mrs Bleich and Mr. Silverma., »r any other persons 
she would feel comfortable with. 
CG Did they permit you to see her, speak with 


her? 


A They refused us access to her either directly 


or by phone. 
Q Up to February 19th, however, what did you 
believe as to whether Mrs. Bleich would or would not a9 


along with the transaction? 
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: A I believed there was still a substantial chance 


she would go along with the transaction. 


4 Q And as to Mrs. Donohue, I think I had becorte 


5 fairly well convinced that she would not go along with the 


transaction. 


7 Q Did vou advise the New York Stock Exchange 


ef those facts? 


Yes, sir. In fact, we advised the New York 


A 


10 Stock Exchange as to a more stringent situation, that is, I 


i we said we now contemplated that we might have to proceed 
12 without either Mrs. Bleich or Mrs. Donoghue or Mr. Gross 

agreeing to accept securities of the corporation, and the 
” New York Stock Exchange had first gaid no -- 
6 MR. MANDEL: I object to this, your Honor. 
" THE COURT: Yes. a] 
W Q You advised the New York Stock Exchange#? | 
18 A Yes. | 

Q Do you recall whether or not after you gave that 
2 advice the New York Stock Exchang® did or did not do 
21 anything? 
2 MR. MANDEL: I object. 
_* | THE COURT: Well, at this point I consider the 


door to have been opened and I overrule the objection. 


A At firet it is my recollection the New Yerk 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORE. NY - P9110 


R & 


hod 
1 rmbr 30 Persky-cross a 418 5 
2 Stock Exchange said "You cannot go forward. We want ) 
3 everyone's capital to remain in the business." 
4 | At some point between December 3lst and February 
5 llth they had a change of heart and said "If you reserve it, | 
6 in effect, remove it from good capital, you may proceed." 
7 Q Please, I would like you to explain what you 
| 8 have just said in a way in which it may be more compre- 
i 
g hensible by law people. You used the phrase “reserve it" 
| 10 and “take itout of good capital." i: 
11 Will you please, in shirtsleeve language, expiai 
| 12 | those terms to us as thev applied to what treatment was 
13 made of Bleich and Donoghue and Gross? 
14 A I think at the end of Friday I was describing 
15 this fraction that the New York Stock Exchange uses, or 


$20 that you owe somebody, you have to have $1 in liquid 


assets. So they didn't count in dollars at the bottom of 


ee ee 
Care. 


i6 was using in 1971, and in effect what they said is for every | °: 
this fraction, 20 at the top and a dollar at the bottom, 
things like furniture, the New York Stock Exchange seats, 
stock that you couldn't sell easily. In other words, 
| it had to be almost cash or cash equivalency -- telephone 
. | stock would have been good, because you could sell it 


2 | easily. 


25 | Whenyou reserve money on the balance sheet, set 
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up a reserve for something, in the context of what we 
are talking about, they were saying you couldit use Bleich, 
Donoghue or Gross dollars at the bottom of that fraction. 


In other words, they didn't count. They were treatine them 


like a desk and saying if they have a claim, whether it is 


good or bad, they won't decide now, but “We are going to 


peanlize you fer the claim being in existence by saying trea 


it like a desk." 
So it was reserve and did not count as good 


capital. 


12 Q What financialtzreatment was made of these claims? 
13 A On the balance sheets of the corporation 

14 || there was a number inserted which was equivalent to the money 
15 that Mrs. Bleich and Mrs. Donoghue said was owed to them, vdlu 


16 the number Peat, Marwick & Mitchell said was possibly ‘wed 


17 to Mr. Gross before offsets, and there was a little footnote i 

{ 
18 indicated and the corporation said "We are doing this because | | 
19 the New York Stock Exchange asked us to do it but we are .not 


20 admitting that we owe the money." 


21 Q Did you show that document to the New York 
22 Stock Exchange before February 11th? 
_ 2 A I don't know whether a pro forma balance 
% sheet, a projected balance sheet, was showed to them. 
5 Q Among the people who attended at this closing 
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on February ilth, ee you recall whether or not there was a 
representative of the New York Stock Exchange present? 

A Mr. Dilger was at one or both of the closings, 
but I think it was the Februa: llth closing -- 

Q Mr. Dilger belonged to what organization? 

A Mr. Dilger was an employee of the New York 
Stock Exchange. 

Q Do you know what division or branch of the 
Exchange he operated in? 

A I think *». those days he was with the depart- 
ment of member firms. 

Q Was that the departmentof the Stock Exchang2 
which had to do with whether or not Newburger, Loew & Co., 
Inc. would be admitted to the Exchange? 

A Yes. 

(a) Was he present when the questionabout the 


opinion letter came up? 


A I don't know. 

Q Do you know whether he is an attorney or not? 
A I don't know. 

Q Prior to February llth and after December 3lst, 


do you have a recollection of meeting with Mr. Mandel on 
a number of occasions? 


A After December, prior to February? 
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~ Q That is correct. 
3 A. I really only remember two occasions. 
4 Q On the last of the occasions, what would the 


5) date be, prior to February 11th? 


6 A That would have been the Golenbock & Barell 

7 meeting. 

8 Q What is the dat: of that meeting? | j 

9 A I don't have an independent reccllection. | 

10 Q Could you give me an approximation as to how * 
ll long before the closing of February llth, the so-called Golen+ 

le bock & Barell meeting took place with Mr. Mandel? 

13 A I would say somewhere in the two weeks prior 

4 to that. 

1) Q At that meeting, the last of the meatings you 

16 had with Mr. Mandal, did you exhibit to him the then latest "] 
7 draft of the proposed transfer agreement? 
18 A Mr. Mandei had gotten, in the ordinary course, 


every draft at the same time everyone else got it, except 


for the final executed document, on February 11th. 


21 Q Did you send him that, took, after closing? 
aa A I think at some point we gave him one, but 
._ = I-dont know if it was the next day. 
2 Q In the last meeting at the Golenbock & Barall 
25 office did you have a discussion with Mr. Mandel where he 


é 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE: NEW YORK. NY. = 791-t020 


10 


1] 


17 


18 


Ss £8 


ldo? 
A 1149 
rmbr 34 Persky-cross 
voiced his view about the propriety of the proposed 


transfer agreement? 


A The discussion at the Golenbock & Barell office 


did not revolve around the legal niceties of the transactions; 


it was a negotiation session designed or called for the 
purpese of resolving the differences between the general 
partners and the limited partners and the subordinated lender 
the corporation, the partnership and Mr. Gross, and it was 
in that context the’. the discussion took place. 

Q bid you ever hear the thrase “temporary 
restraining order" or “injunction” used in either of those 
two discussions with Mr. Mandel after Dacember 3lst and 
before February 11th? 

MR. MANDEL: I object on the grounds of 
irrelevance. 

MR. GRUTMAN: On the issue of good faith, your 
Honor, at the time of the bringing of the lawsuit? 

THE COURT: Why is it relevant? 

MR. GRUTMAN: On the issue, your Honor, that 
Mr. Mandel was aware of arn agreement he thought was 
improper and I offer to prove through this witness that 
an opportunity was offered to Mr. Mandel to test the 
validity of the -- 

THE COURT: I sustain the objection. 
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ra MR.SHAW: Your Honor, Mr. Mandel has made an 


argument based upon the date of the filing of the conplaint 


4 in this case, which is shortly after February 11th and 

5 I think it is relevant that a complaint was filed in behalf 
6 of Newburger,Loeb Corporation and Mr. Mandel at that point 
7 may or may not have been saying thints about certain liti- 


gation on behalf of his client. I think it is relevant as 


” 


to good faith. 


THE COURT: Objection sustained. 


11 Q You were familiar with the provisions of the 


transfer agreement, correct? 


Vas, six. 


A 


14 Q Could vou briefly tell us how the general 


15 partners were treated in the transfer agreement, the limitea 

16 partners, and the subordinated lenders? What did they get? | 
17 THE COURT: The agreement speaks for itself. : 
18 MR.GRUTMAN : It is a long and intricate 


agreement, your Honor ~~ 


MR. MANDEL: May I be heard, your Honor? 
21 So long as Mr. Persky says this is his opinion, I think 
it is relevant on the question of his yood faith and I 
expect to cross examine him on it and therefore 


I will not object to his statement of his understanding 


e BG 


of that agreement. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. = 791-1020 


& 


, 


16, 


17 


=e as 


R 


on , I ’ “ - we 


rmbr 36 Parsky~-cross 
THE COURT: You may proceed. 

Q AS i ask you to parse the agreement, I ask you 
to abandon lawyers jargon. Under the agreement, what did 
the partners, the qeneral partners, the Limited partners and 
the subordinated lenders get under the provisions of the 
transfer agreement? 

A The general paztners got common stock. There 
were two classes of common stock, some voting and some non- 
voting, and the basic distinction was that those general 
partners who continued as working members of the corporation 
got voting stock and I think somenon-voting, and those 
who did not continue got non-votir7 stock, and that dis- 
tinction was because of a New York Stock Exchange require- 
ment at that time. The subordinated lenders got, in 
effect, subordinated instruments,not very different from 
what they had before except the one that owed them the 
money was the corporation, and the limited partners originally 
were going to gat only preferred stock or notes and 
we changed it several times to meet requirements of 
the Exchange, because in addition to this ratio they had of 
debit to capital, they also had another ratio of -- quite 
independent of that -- of the amount of loans to the corpor- 
ation that were subordinat- and preferred stock to common 


stock, what they cailed hard equity. 
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So we kept changing that to meet their reauire- 
ments, so there was a combination package of sacurities. 

Q Was the formula worked out in negotiations that 
went 7n in the various meetings that were the subject of your 
meetings Friday and today? 

A Yes, sir. 

THE COURT: The limited partners got a combina- 
tion of preferred stock and notes? 

A That is my recollection. I! would really like 
to look at that agreement. 

(Document handed to witness.) 
Q Did the limited partners get some combination 


of convertible preferred stock and notes? 


A Convertible preferred and notes. 
Q Was convertible preferred stock, Mr. Persky? 
A Preferred stock, if you are liquidating a corpor 


ation, gsts back assets, if anv, prior to common stock, but 
it doesn't share in the profits. It gets a fixed return, 
much like a bank account. In order to make it more attract- 
ive to an investor, you also make it convertible into com- 
mon stock, so that if the business is very successful, 

the preferred shareholder can convert to common and bene- 

fit from any increment in value of the common stock. 


Q Was that formula or format which was worked 
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2 out about what would be obtained by each of the general 
3 partners, each of the limited partners, the product of the 
4 | negotiations that went on over these many weeks? 
5 A Yes. 
6 9) Were each of the people who belonged to those 
7 respective classes treated alike? 
8 MR. MANDEL: I object, leadingq. 
9 | MR. GRUTMAN: Withdrawn. 
10 Q Was there any difference made among general 
11 partners, limited partners and subordinated lenders? 
12 MR. MANDEL: I object to leading questions. 
13 There is no foundation. Mr. Grutman is leaving out the 
14 | difference between withdrawn general partners and ordinary 
15 general partners. 
16 THE COURT: Well, this is the problem of not ra- 
17 ferring to the instrument. 
18 Q From your recollection of the instrument, 
Mr. Persky, was there any difference made among individuals 
who belonged to the same class, whatever the class was? 
21 A Yes. 
22 Q Wiat differences were there? 
. : A I don't think there were any differences as to 
24 subordinated lenders and I don't think there ware my differ- 
ys) ences as to limited partners. Within the qeneral partner- 
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ship group there were differences. 


19) Explain those. 
A First, there were two categories of general 
partners in terms of capital. There were those who had 


deficit capital and those who had positive capital -- 
Q As we come to these exotic words you live with, 
please explain the difference between good capital and -- 


A All right. On the books of the corporation, 


assuming -- correct that, on the books of the partnership, 4 


assuming the partnership was going to continue in business, 

that was a value of each partner's account. If he had start- 
ed with a hundred dollars, as the business loss or made money, 
the hundred dollars would go up oer down, might go down 10, | 
might to 110. Some people had put in, in addition | 
to their minimum requirement, additional capital, and that 


figure was included there. As ofthe time that we are talk- 


ing about, there had been so many losses in the corpor- 


ation ~~ 

Q Partnership or corporation? 

A Correction: Partnership -- that some of the 
partners' capital had not only been diminished to zero, 


but they actually owed money to the partnership, because 


they had lost so much more and if they had it available 


they should have reached in their pocket and put it back 
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2 
into the partnership. There were others, because they had ‘ 
3 
not merely their minimum capital but additional capital 
4 
who had what wecalled good capital, and that was our short- 
5 
hand way of saying they didn't owe money in, on the books 
6 
of the partnership, on an on-going basis, there was some- 
7 
| thing due them. 
8 
| Q What differentiation was made among these two 
9 
classes you knew just described? ' 
10 ‘| 
A It is my recollection that those with qood i 
11 
capital got something besides ordinary common. i don't 
12 
remembér what it was. 
13 
Q Do you remember how many qeneral vartners had 
14 
good capital? 
yb 
A I think it was three, might have been four. 
16 
Q Do you ramember who they were? 
17 
A Mr. Gross was one of them. : 
18 
Q Do you remember how much good capital he had on 
19 
the books of the partnership? 
20 
MR. MANDEL: As of what date? 
21 
MR. GRUTMAN: December 31, 1970. 
22 
| A I later saw a Peat, Marwick financial state- 
23 
: | ment which showed a number, I think, of 129,000. 
2 
| fe) Was there anybody with good capital qreater than 
25 
| that? 
| 
| 
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Yes. It was the estate of Morris Newburger, 


How much did they have? 

Several hundred thousand dollars. 
How about Leo Stern? 

He had positive capital. 

Do you know how much? 

I don't remember. 


Do you remember $600,900? Does that refresh 


your recollection? 


A 


Q 


Yes. 


Did the estate have Morris Newburger after 


proof of this transfer? 


A 


Q 


A 


9) 


Yes. 
Did Leo Stern approve of the transfer? 
Yes. 


Did all the other general or limited partners, 


with the exception of Mr. Gross, Mrs. Bleich and Miss Donoghua, 


approve? 
A 
Q 
givenness he 
Q 


Q 


Yes. 

Was there some forgiveness or concept of for- 
involved in the discussions? 

Yes. 


Would you explain the forgiveness concept and, 
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2 again, I will ask you to please do it in a way comorehensible 
3 to everyday lay people. 
4 A There were the partners who owed money back 
5 to the partnership. They had vhat we call the deficit 
6 . 
capital. 
’ Q Were these most of the partners? 
8 
A Yes. 
9 : 
Q All yucht, 
ag A The corporation was qoing to get as an asset 
i the obligation of these partners to pay back something. 
" The limited partners and the subordinated lenders had an 
interest in seeing that it was all paid back, to the extent 
14 ‘ ‘ 
' possible, and 1t was generally agreed that at that moment 
» in time nobody had the cash in their pocket to pay that 
i back but we wanted --"we" representing the corporation, 
uy and the limited partners and subordianted lenders staying 
4 in and the general partners with good capital, some assur- 
| 
ance the money would be paid back, and there was one common 
20 Source for that money that seemed to be applicable to every~ 
| 
- one, and that is the partners had paid taxes on huge 
ca profits in prior years, befomthe losses started, and 
ae they ware going to get tax refunds. So, in effect, they 
a | gave the corporation documents which said they would take 
| | 
= | their tax money and pay it back to the corporation. Their | 
| | 
| 
| | 
| 
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attorneys argued that if they do that, that means they are 
going to be bereft of funas, they are giving un everything 
they have and they argued they should be left with something 


towalk around with, to start a new life, because only a 


few of them were going to continue with the corporation. 
the subordinated ledners said "It is not to our interest to 
to this. We want all of the money broucht into the 
corporation." 

The corporation cf course was happy to get as 
much of the money back, and there then ensued a negotiation 
but it was basically between the limited partners and the 
subordinated lenders and the general partners, who a 
prised the partnership, in which it was finally decided ther 
would be a cerain forgiveness, really saving “You don't 
have to give o avery last cent you are getting back on 
the tax refund, you only have to give us the major part of 
it," and they reached numbers and documents were executed 
that were really the partnership saying to the individual 

aes 


general partners "You don't have to turn everything over 


to he corporation.” 


Q Do vou recollect what that formula was? 
A No. I think it varies from partner to 
partner. There was a second part to that: There were 
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some people who owed small amounts, in the general con- 
text, and they were forgiven completely their indebtedness. 


Q Was there a cutoff number where complete 


forgiveness was -- 
A £ think it was 25,000. 


Q Was there a sliding scale concept as to other 


partners? 


A Yes.: I don't remember the formula. 


Q Was the sliding scale concept -- 


MR. MANDEL: I object to the leading. 
THE COURT: Yes. 
How was the sliding scale concept applied? 
THE COURT: He wants to know what was the 
concept. 
(9) Do youknow what the sliding scale concept was? 


A I don't remember the formula. 


Q Do you know how it was applied class bv class? 

A My recollection is thatthe formula once fixed 
among the general partners, the subordinated and the lenders 
was uniformly dividad. 

Q Could the deal havea been accomplished without 
the forgiveness element, in your opinion? 

A No, it was one of the many give and takes that 


took place between all these conflicting interests. 
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Q 


there any intention to take anything away from Mr. Gross, 


Mrs. Bleich or Mrs. Donoghue? 


Q 


the claims ot 


Judges. 


9 


*. the course of the gives and takes was 


THE COURT: 


of that question. 


the working out of the transfer agreement so far as 


I will refine it. 


allowed for Gross, Bleich and Donoghue? 


Persky~-cross 


I sustain an objection to the form 


What were you doing in the gives and takes and 


Gross, Bleich and Donocthue? 


MR. MANDEL: I object. 


THE COURT: Read that back, please. 


MR. GRUTMAN: I think it is a bad question, 


In the trarsfer aqreement what place was 


MR. MANDEL:I object. 


I sustain an objection to the form 


THE COURT: 
of that. 
Q Since Mr. Gross had operated not to go along 
with the agreement -- is that correct? 
A Correct. | 
9) As of February llth that was likewise the | 


position of Bleich and Donoghue, 


A 


Q 


is that correct? 


Yes. 


What was to be done with their position in 
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the partnership vis-a-vis the transfer of assets from 
the partnership to the corporation? 

MR. SHAW: Objection, your Honor. I don't 
believe there is any testimony they had an interest in the 
partnership at that point. 

Q Assuming that they did. 

MR. SHAW: £ still obiect. 

THE COURT: Read that one back to me, vlease. 

(Ouestion read.) 

THE COURT: Overruled. You may answer. 

A The corporation agreed to assume certain 
liabilities, that is, moneys and claims of other people. 
At that moment in time, Mr. Gross, Mrs. Donoghue and 
Mrs. Bleich were among those persons whose claims were 


being assumed by the corporation. The partnership 


Still remained liable, the corporation was additionally 


liable, and there was a clear dispute as to the amount, if 
any due. 

Q Would you explain that? When you say the 
partnership was liable to the extent there was any money 
due, what do you meanby that? 

A You mean the whole sentence? 

Q Well, the whole concept. 


A If I am a partner in a candystore2 with someone 
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else and we owe money to someone and then decide to 


3 incorporate and the corporation assumes the liability, you 

| 
. don't as a partner get rid of that liability, you still owe | 
5 | 


| to the person, but you have just added someone else who is 


liable, the corporation. So you have two people, if you are 


to who to. 


the creditor, 


Q When the corporation assumed the responsibility 


of being a person to be looked to, did the corporation 


© 


10 " : i oe q 
acquiesce in the claims made by Gross, 8leicn and Donoghue? 


| A You mean the amounts of them? 


Yas. 


Q 


A No. 


"| (9) When the Buckley cas2 was settled, had you ever 


met Mr. Gr2s3s? 


16 | 

l A Yes. | 
} 

w ‘ ; | 
| Q Did you have any animous against Mr. Gross 

18 | mn 
| when the Buckley cas@ was settled? 
| 

ale A No. | 

a | : 
| (@) In making the arrangements which were made on 
| : ‘ ; : 

- behalf o your client, were you acting against Mr. Gross 
| at that time? 
| 

3 | 

‘ THE COURT: Sustained 

4 | 

| @) Wer2 you animated by some animous against | 
} 
| 
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THE COURT: Sustained. Let's avoid the lead- 
ing here, please. 

Q When you settled the Buckley claim, did you 
have any concern about Mr. Gross in making that settle- 
ment? 

A Yes. 

Q What was your concern about Mr. Gross when you 
settled the Buckley claim? 

A I had two concerns. 

The first concern was that since at that moment 
we did not know whether ther2 would be a transfer of 
agreement of any tyne and there was a distinct possibility 
that the partnership would be liquidated, I was trying to 
bring in all of the claims thatthe partnershino bees hice 
and that a receiver in bankruptcy might look for. So wa 
were getting that assignment against Gross and Company, 
and indirectly Mr. Gross, beacause that would be an asset of 
the partnership. 

Q Did you consider that to be your responsibility 


as an attorney? 


A Absolutely. 
9) For the client you revresanted? 
A RBecauss we wera acting on behalf of the partner- 


ship at that moment. 
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Q Do you have an opinion as to what the result 


would have been had you done otherwise? 


A It would have been a breach of our duty. | 
Q As attorneys? | 
A Yes. I had a second reason. | 
Q What was that? | 
A The partners, the limited partners and the | 


subordinated lenders, had expressed to us, both orally 
and in writing, an example of which was Mr. Franks letter -- 


MR. MANDEL: May we have this fixed as to times 


and places? 


8 THE COURT: Yes. | 
4 | MR. MANDEL: I object on the ground that there | 
16 | is no foundation. | 
| 
16 | THE COURT: All right. | 
7 | A Aimost from the first time I met anyone con- | 
| 
18 nected with the partnership, Starting with Mr. Kayne, and | 
19 eventually the Newburgers and the Sterns, I was advised they | 
20 | felt the partnership had claims against Mr. Gross. 
21 | THE COURT: ‘When was this? 
= | A This was in the fall of 1970 -- actually, as | 
. B | soon as I met Fred Kayne he told me he felt Charley misled | 
2A | him to join the partnership. 
ee) | THE COURT:I amnot clear whether you are object- | 
| 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


ai st A ‘y YORE Di Y Pee peb aid | 


A 1165 
10d 


rmbr 50 Persky~cross 
ing or not, Mr. Mindel? 

MR. MANDEL: So long ast is being spacific 
aS to who said what, r wouldn't object, and whether Kayne 
Says he was wrongfully inducad to join the partnership, 
that Obviously has nothing to do with this case, but I will 
let it come in to show and I must. Whatever he Says New- 
burger said or anybody else, I want the people who said it, 
whether they said it and what they said, rather than this 
broad brush. 

THE COURT: Can you do that? 

“MR. GRUTMAN: I'l] cry. 

Q Your first connection with Newburqer, Loeb 


was in September of 1970, correct? 


A It might be as early as the last weak in August. 

Q When you sattled the Buckley case, that was in 
December? 

A Correct. 

Q In December of '70 had you had any instructions 


from any of the principals of Newburger, Loab about 


Charles Gross personally? 


A Instructions is not the proper word. 

Q Had you had any communications from them? 
A Yes. 

Q What were they, and from whom? 
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A Ned Frank, Bob Newburger, An.irew Newburger had 


told me at meetings we had had in the fall of 1970 -- 
MR. MANDEL: Iobject and move to strike. 
The question was about Decam’er. 
MR. GRUTMAN: No, it was not. Please, that 
is not the question. 
QO The question is, up to December -- up to 
December -- had you had any communications, and I think you 


have told us that Robert Newburger, Andrew Newburger and 


who else =- 
A Ned Frank. 
Q us partners in Newburger, Loeb? 
A Yes, who had given notice of withdrawal. 
Q Had had communication with you concerning 


Mr.) Gross. = 

MR. MANDEL: Your Honor, I thought we agreed 
we were going to be told when. 

MR. GRUTMAN: tT will do this but in my way. 
He can cross examine when it is his turn. 

THE COURT: The problem is that all of this is 


wholly inadmissible and if he just said "I ebject" ‘I would 


say it was sustained. He is willing to permit it to come in 


with specificity. This is all hearsay. 


Q Can I come backto the second reason you had 
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for settling the case? 


A Yes. 
Q When was that? 
A In the discussions with Mr. Silverman, when 


he was representing Mr. Gross and Mrs. Donoghue and Mrs. 
Bleich, and then later with Mr. Mandel, it appeared that 
they took very lightly the claims of the partners and 

the subordinated lenders and the general partners against 
Mr. Gross. 

MR.MANDEL: I object on the ground that there is 
foundation, because he is aries dee took claims lightly. 

THE COURT: Yes, strike out that answer. 

We are going to take our recess at this point, 
ladies and gentlemen. 

(Recess.) 

THE COURT: Ladies and gentlemen, I want to 
put certain cestimony in context here so that you can 
appreciate it in the framework of this case. 

We have had testimony by Mr. Persky as to an 
opinion letter he gave on the evening of February ll, 1971, 
and there has been testimony with respect ot the factors 
he considered in arriving at the opinion expressed, the 
legal opinion, expressed in this letter. I permitted 


all of this testimony, and properly so, on the question of 
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Mr. Persky's making of this letter in the good faith that went 
into how it was arrived at, the question of his good faith 
and how it was arrived at. 


I do want to say in this connection, though, 


that at the close of the case I will be instructing you that | 
as a matter of law that the execution of this transfer ON 
ment, which is Exhibit 24, without the consent of the 
limited partners, was in violation of this Section 98 of the 
partnership law. 
I tell you that as a matter of law. However, 
the question of Mr. Persky's good faith in the | 
opinion that he reached on the night of Pebruary Lith, 

which is embodied in Exhibit E, that is a question you 

shall have to decide, together with all the other questions 


you will have to decide in this case, at the close of the 


case, and I want to make it perfectly clear that as 


with all other fact questions that question is sci): yours 
to decide, not mine to decide -- Mr. Persky's good faith -~ 
and I have no opinion on that subject and I am not intending | 
to express any opinion on that subject by reason of what 
I am saying to you at this point. 

I wanted to put in context the proof that is 
coming in on thatscore so that you will see it in its 


proper setting. It is an issue of Mr. Persky'sqod faith 
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and not an issue of what the law is. 


I trust I have made myself clear on that 


subject. 


BY MR. GRUTMAN: 


Q 


Mr. Persky, after the Buckley case had been 
settled did you endeavor to prevail upon Mr. Gross to 


come back and participate in the new entity? 


A Not participate. I tried to convince Mr. Mandel! 


| 


to convince Mr. Gross that it was in his better interests | 


to accapt the securities of the corporation, as were other 
general partners who claimed to have good capital, and 
that liquidation, which seemed to be what Mr. Gross was say- 
ing he wanted if he couldn't have his way, or cash at that 
time, was not in his best interests and certainly not in 
the best interests of Mrs. Donoghue or Mrs. Bleich. 

Q Did you really believe that when you said that? 

A I believed it then and I believe it now. 

Q At = time you participated in these negoti- 
ations and the work you did in connection with the transfer 
agreement, Mr. Persky, were you part of any conspiracy 


against Gross, Bleich and Donoghue? 


MR. MANDEL: I object to that. 


THE COURT: No, I will permit that. 


No, 
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rmbr 55 Persky-cross 
any kind of a conspiracy to forment litigation and hold 


off the turnover to Gross, Bleich and Donoghue whatever it 


is they might be entitled to? 


s 


you ever say to Mr. Mandel that unless he 
capitulated to your demands that you would do such things? 

A Such things meaning your prior question? 
Q Yes. 
MR. MANDEL: I object to that. 
THE COURT: Yes, sustained as to form. 
Q Did yauhave any conversation with Mr. Mandel 
before the execution on February llth about litigation? 
A Yes. 


Q When was the first time and place at which 


discussion about litigation took place in which you and 
Mr. Mandel had words? 
A My recollection is the first time I met Mr. 
Mandel was at his office prior to the Golenbock & Barell 
meeting, and at thattime I told Mr. Mandel the list of 
claims that I believed that the limited partners, partners 


and subordinated lenders had against Mr. Gross. i told 


him also about the Buckley claim and I told Mr. Mandel "Let's | 


put the claims of the partners, limited partners and 
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subordinated lenders on the side for the moment," because 
these people had lived together and had strong feelings 
about one another, but here were the Buckleys, not partners, 
subordinated lenders or limited partners and Webster, 
Sheffield, and they had determined there was a claim against 
Gross and Company and I said "Here is one claim that has 
nothing to do with what we are talking about, did not arise 
out of the activities of Newburger, Loeb, and that is a 
‘strong claim" and that came up with the context of 
Mr. Mandel saying to me, in effect, though not the 
exact words, "You are full of hot air. There are no 
real claims" and I was trying to convince him there 
were real claims and probably would be resultant liti- 
gation -- 

Q Unless? 

A Unless there was a resolution between all the 
parties. I was trying to at this point, although I was 
representing the corporation, make peace between Mr. Gross, 


his former general partners, limited partners, subordinated 


lenders, the corporation and the partnership an ie was 


not solely a conversation devoted to claims of the corpor- 
ation and Mr. Gross. 
Q Did you ever make any threats? 


No. 


; Gait 
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2 | Q Did you ever exhibit to Mr. Mandel a proposed 
3 | specimen of a complaint? 
4 A ’ Yes. 
5 Q To your understanding, was that an acceptable 
6 | legal practice? 
7 | A Yes. 
8 | Q Had it ever been done before in your practice 
9 in other matters? 
10 A I have from time to time drafted a complaint 
ll prior to the instigation of litigation and said -- 
2 Q Instigation or instieckiog, Mr. Persky? 
13 A Institution. 
14 Q Yes? 
15 A And said to the opposing attorney, "This is what 
16 our claim looks like in writing. I am not filing this 
17 || document, I am not giving it to a process server. Let's 
18 gee if we can resolve our differences. Here is the 
claimin writing, you evaluate it" and sometimes that works, 
| because people see the light, and sometimes it doesn't. 
21 Q Is that what you were trying to do with 
22, Mr. Mandel and his clients when you exhibited to him the 
8 specimen complaint? 
om | A Yes. 
5 | Q Were you still trying to make peace? 
| 
| 
| 
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A Yes, and it nearly succeeded. 
Q De you know how mahy employees Newburger, 
Loeb had on Februaryll, 1971? 
MR. MANDEL: I object. 
THE COURT: Overruled. 
A I would think it would be in excess of 200, 
but I am not -- 
Q You said in answer to the preceding question 


that your efforts to promote peace nearly succeeded. To 
what axtent were you referring to -- 

A At the Golenbock & Barell meeting, the one 
where I handed Mr. Mandel the draft complaint, which was 
attended by representatives of the limited partners, 
general partners, subordinated lenders, Mr. Silverman was 
there, ther was a give and take back and forth between all 
the parties and there was a package arrived at which Mr. 
Mandel said he would recommend to Mr. Gross. 


Mr. Mandel got up and said he would call 


Mr. Gross, left the room, came back 45 minutes later and said 


he was sorry he took so long put he was on the telephone all 


that time with Mr. Gross and did not have authority to 
settle along those terms recommended. 
Q When Mr. Mandel was talking about settling 


with Mr. Gross, did he say anything about what effect 
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settling or satisfying Gross would have on Bleich and 
Donoghue? 
4 A That the package included a settlement on 
behalf of Bleich and Donoghue. 
6 Q So far as you know, did he call Bleich and 


Donoghue or just Gross when he went out of the room? 


I only remember him saying he was calling 


You say Newburger, Loeb had about 200 employees 
11 on February 1lth? 

RL A I think in excess of that. I don't remember 
13 the number. 


14 Q As a result of your activities, did any of those 


15 people lose their jobs? 


16 THE COURT: Sustained. 
17 Q As a result of the signing of the transfer 
18 agreement, did Newburger, Loeb & Company and its employees 
19 stay in business? 
20 MR. MANDEL: I object to that. 
21 THE COURT:I will sustain that as to form. 
2 Q As a result of the transfer agreement, 
_ 2 | were the 200 employees of Newburger, Loeb & Company 
rz) continuedin the employ of the new corporation? 
ps) MR. MANDEL: I object to that. 
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THE COURT: Sustained. 
Did Newburger, Loeb's customers continue 
to get served in the forthcoming days? 

| THE WITNESS: Yes, sir. 

THE COURT: All right, next subject, please. 

Q As a resylt of the transfer agreement being 
signed, did Newburger, Loeb stay in business? 

A Yes. 

MR. MANDEL: I object to that. 
THE COURT: Overruled. 

Q Other than the compensation which you derived 
from the legal fees that were paid to Finley, Kumble for 
its legal services, did you derive any personal benefit 
out of the transfer agreement? 

A If you include in the compensation a portion 
of the stock of Newburger, Loeb & Co., Inc., the answer 
is yes. 

Q Was the stock of Newburger, Loeb & Co., Inc. 
paid in part to Finley, Kumble? 

A Yes. 

Q Was it paid as part of Finley, Kumble's fees 
for approval legal services rendered? 

A Yes. 


Q Up to the time the transfer agreement was 
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Signed, had there been any eccciins that Finley, Kumble's 
compensation was to be -- 
THE COURT: No. Ask him how this came to pass. 
Q How did it come about that Finley, Kumble 
received as part of its compensation some of the stock in 
the new corporation? 
A fter February 11, but before we submitted a 
final bill, because we had been paid from time to time, 
I was asked to have dinner with Mr. Muh and Mr. Risher, and 
I believe Mr. Kayne was back in New York at that time. 
We went to a steak house on 46th Street -- I don't remember 
which one -- and we discussed what the possible outstanding 
bill could be at that time, and Mr. Kayne and Mr. Risher 
and Mr. Muh expressed their Strong feeling that they would 
like us to diminish the cash aspect of the bill and take 
some of the stock of the corporation in payment of our 
fee, in effect, show our faith in the viability of the 


coproration and its continued business by becoming partial 


owners. 
Q And? 
A I said that I would personally recommend 


that to my partners, and I did, and I got permission to 
accept part of the fee -- 


Q How much of the fee was accepted by way of 
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payment through stock? 
A $10,000. 
Q Prior to this steakhouse meeting and subse- 


quent to the closing itself, had there been any discussion 
that part of Finley, Kumble's fee was to have been paid 
in the stock of the new corporation? 

A No. 

Q Was your participation in that stock, Mr. 
Persky, pursuant to your arrangement of profit participation 
in the firm? 

A Yes. 

Q Any different from any other fees received by 
the firm? 

A Well, we had a sliding scale, but in its cate- 
gory, it was the same as I would have gotten -- 

Q Ali. zvight. 

After the corporation was reorganized I think 
you said the subordinated lenders stayed in, is that cor- 
rect? 

A Yes. 

Q Do you know whether or not the interest of 
the subordinated lenders was paid out in full by the 
new corporation? 


A I was advised each and every subordinated 
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you personally was interposed by Gross, Bleich and | 


Donoghue at the time that they filed their original answer 


in this lawsuit? | 


A 


Q 


you know whether or not Gross, Blecih and Donoghue asserted 


certain counterclaims? | 


A 


Q 


again the corporation and the partnership? 


A 


Q 


economically, were you added? 


Q 


ant some time long after the original counterclaim -- 


lender was paid back in full. 


far as they were concerned? 


additional defendants on counterclaims, is that correct? 
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To that extent was the agreement successful, 30 


THE COURT: Sustained. 


In this lawsuit, Mr. Persky, you are one of the 


Yes ° t 


Do youlmow whether the counterclaims against 


It is my recollection it was not. 


In the original answer served back in 1971, de 


Yes. 


‘Did they assert those counterclaims just 


Yes. 


When the new corporation started to fail 


THE COURT: No, there is no foundation for that. 


Were you added as an additional party defend- 
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THE COURT: Sustained. 
Q How long after the original counterclaims were 


interposed were you added as an adcitiona) party defend- 


ant? 
A I think approximately a year. 
Q Could you fix the pcint in time? 
A Not without refreshing ny recollection. 
Q February 28, 1972 is the date on which the 


additional counterclaims were filaed and the answering 
counterclaims were fil lay 3, 1971, eriginally. Does 


that refresh your recollection? 


MR. MANDEL: So stipulated. 
A Yes. 
Q WEre you aware of what the financial condition 


of Newburger, Loeb & Company, Inc. was at the time that 
you were added as an additional party defendant in 
February of 1972? 
A I think it had just begun to lose some 

money. There was a profitable period. 

MR. MANDEL: I object and move to strike. He 
thinks? Either he knows or doesn't kow. This is not 
a guessing game. 

THE COURT: Sustained. Strike out that answer. 


Q At the time that you were made an additional 
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party defendant on these claims by Gross, Bleich and 


Donoghue, was your then law firm, Finley, Kumble, also 


added as an additional party defendant? 

A Yes. 

Q Have you seen the claims made against you and 
your law firm in the pleading of 1972? 

A Yes.- 


Q Is there any merit to the claims made against 


MR. MANDEL: Objection. 


THE COURT: Sustained. 


MR. GRUTMAN: No further questions. 


CROSS EXAMINATION 
BY MR. BERKOWITZ: 

Q Mr. Persky, was any other party, to your 
knowledge, added in February 1972 as an additional 


defendant on counterlcaim besides yourself and Pinley, 


Kumble? 


A I think Harry Berkowitz was there at that 


MR. BERKOWITZ: Thank you 
MR. ESTERMAN: I have no questions, your 
Honor. 


MR. GRUTMAN:I have one question I omitted. 
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Q Was there any reason why Mr. Mandel was not 


present on the night of the closing on February llth? 


A If therewas, I have no knowledge of it. 


Q Did you exclude him or his clients from 


attending? 


A If he had shown up, he would have .-been welcome 


(Continued on next page.) 
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BY MR. MANDEL: SSD. oF NU 

Q Mr. Persky, yairtold the jury on Friday something 
about prior convictions that you have had. 

A Yes, sir. 

Q And Ithink you were acaquitted in 1973, for the 
First conviction, is that right? 

A That is correct. 

Q In this court house? 

A Correct. 

Q You were seheenced to two years of imprisonment on 


condition that defendant be confined in a jail -- 


MR. SHAW: Objection, your Honor. 


THE COURT: Yes, © think we are getting into a 
little more detail than necessary. 

MR. MANDEL: I think, your Honor, I am entitled 
tO put in the cGertified record of this court and to go 


into what the nature of the offense was and I will remind 


your Honor that Mr. Persky said what he was convicted for, 
he said he was convicted for failing to report money somebody 
else stole, an have an absolute right, that door being 
opened, to show what actually happened. 

MR. ESTE RMAN: I object to this narration by 


Mr. Mandel. 
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MR. GRUTMAN: I join in that objection. 
MR. SHAW: I object, your Honor. 
THE COURT: I will overrule those objections. 
I think I will overrule the objection, as far as it has 
gone, under Rule 609(a), since the facts Mr. Mandel wishes 


to elicit are established by public record. These rules 


of evidence become force of law, as they have, starting 


tomorrow morning, is that right? 
MR. GRUTMAN: That is right, your Honor. 
THE COURT: I will treat them as guidance to 
me at this point and overrule the objection. 
MR. GLATZER: That is not necessarily 
with cases in progress, your Honor. 2 think the enactment 
says -- 
THE COURT: I will permit it. Go ahead. 
BY MR. MANDEL: 

Q You were sentenced to two years of imprisonment 
on condition that defendant be confined in a jail or 
treatment type institution for four months and the remainder 
of the sentence of imprisonment is suspended and the 
Gefendant is placed on probation for a period of two years, 
subject to the standing probation order of this Court, 
and that was your sentence on the first conviction? 


A Correct. 
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Is that correct? 


MR. MANDEL: I would like to offer this in 


evidence. 


MR. GRUTMAN: Objection, cumulative, repetitive. 


THE COURT: Sustained. 


Q You said on Friday that vou accept the verdict 


the jury and what you meant to say -~ 


MR. ESTE RMAN : I object, your Honor. 


MR. GRUTMAN: He did so testify. 
THE COURT: He did, but I don't see that this 


appropriate cross examination. 


MR. MANDEL: I ask whether that means he admits 


wis guilty as charged, what does that statement mean? 


MR. ESTERMAN: Objection. 


THE COURT: Overruled. | 


Q Does that mean you were guilty as charged? 
A Yes. 
Q Was this first conviction the one which you said 


was the conviction where somebody else stole money and you 
failed to report it and that is why you were convicted? 

A Mr. Mandel, both convictions arose from the same 
indictment. There were four counts in it that applied 


to me, and for reasons unrelated to me, there were two separate 
| 
| 


trials, and at the first trial there was an acquittal on one 
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count, a conviction on one count, and the second trial, 


the same thing happened. Both of the charges of which I was 
convicted were related to one incident and the incident arose 


when a Mr. Galanis and a Mr. Yamada stole money from one 


| 
of my client corporations and beth counts related to my | 
| 


failure -- what the jury found me guilty of was not setting 
forth that theft in an annual report filed with the Securities! 
and Exchange Commission and they also found I had not re- 
vealed that in a press release and notice to shareholders, 
and that was the second count. 

MR. MANDEL: I move to strike on the ground that 
he has not answered my question. 


THE COURT: Denied. 


Q My question to you is this: isn’ € © true that 
the money that was stolen was stolen from a corporation as 
to which you were an attorney and officer? 

A Yes. 

MR. ESTE RMAN > Deb ject, your’ Honor: 


THE COURT: Overruled’. 


much money wes stolen? 
SUA: Objecti “ur Honor. 
ES TE RMA : Objection. 


THE COURT: On what ground? 


MR. SHAW: T think that is just calculated 
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to prejudice and is otherwise irrelevant. There is no 


connection between Mr. Persky and the act involved, so 
it can't have any bearing upon Mr. Persky. 


MR. MANDEL: I am making the connection, your 


Honor. 
THE COURT: No, this is permissible, in my judg- | 
ment. Overruled. | 
Q Hew much money was stolen from Microthermal | 
Corporation -- that is the right corporation? 
A Right. 
Q How much money was stolen? Just a number, 
please. 


A Originally, $480,000. 

Q And that money was used to bail cut an investment | 
that you and the president of that company had made, isn't 
that right? 


MR. SHAW: Objection. 


THE COURT: Overruled. 


A No, that 2s not correct. 
Q Are you familiar with the Court of Appeals' 
decision -- 
MR. SHAW: Objection, your Honor. Having 
brought out the answer -- having asked the question and 


gotten a negative, Mr. Mandel is foreclosed, otherwise we 
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case. 
THE COURT: Come to the side bar, Please. 
(At the side bar.) 
THE COURT: Isn't this admissible under Rule 
608? This is specific act, instacne of the conduct of a 


witness for the. purpose of attacking his credibility other 
than the conviction’ of crime, since this is probative of 
truthfulness Or untruthfulness and may be inquired into 
on cross examination. 

MR. SHAM: Your Honor, the point I make is this: 
Having asked the question and having gotten a negative 
answer, this is a collateral area being brought into issue 
by Mr. Mandel on cross examination and he should not 
be permitted to impeach the witness for the purpose of 
impugning him by going into collateral issues, whether or 
not the money was used for a Purpose or not, and the witness 
Said no and it seems to me we can't go further on that 
otherwise we will have another trial in this case. 


THE COURT: Does this have some bearing -- 


a 


tf don't know what -- 


MR.MANDEL: This is the Court of Appeals' decision 
Saying the money was used to bail out a private investment. 


THE COURT: The problem is, under Specific instances 
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of misconduct, which has always been an area of permissible 
inquiry -- 

MR. GRUTMAN: If he says no, that is the end of 
it. 

THE COURT: It is not the end of it with hin. 

I think he can be inquired of to see whether he has a 
different recollection. It is certainly true you cannot 
contradict him bet any other witness, but it seems to me 
you don't have to accept his first denial if you are in a 
position to see whether he won't abandon that denial upon 
further inquiry. 

MR.GRUTMAN: Mr. Mandel by brandishing along the 
jury rail what he calls public records -- 

MR.MANDEL: That is a public record. 

THE COURT: Put your questions from this without 
making it appear that you have this piece of paper that 
you are ready to thrust in his face. 

MR.GRUTMAN: Try to keep it from the eyes of 
sguror No. 4. | 

(In Open court.) 

BY MR. MANDEL: 
Q Mr. Persky, the money that was stolen was put 
into what company, Takara Partnership, or something like 


that? 
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A Takara Partners. 
Q At that moment Takara Partners owed you and 


Mr. Kaplan a substantial sum, about $240,000, is that right? 


A That is scorrect. 


Q After Microthermal money was paid to Takara 


.Partners, Takara Partners paid back to you and to Mr. Kaplan 


the money owed to you, is that correct? 
A That is substantially correct, but not tetally. 


Q How much of that money came back to your ‘personal 


A Actually, none of it. 
Q Will you explain that, please? 
MR. SHAW: Objection. 
THE COURT: Overruled. 
MR. SHAW: I withdraw the objection. 

A Mr. Mandel, I accept the verdict of the jury 
that I was guilty of something. I donot accept the facts 
set forth in the Second Circuit opinion because the 
government on che ‘total Stipulated in writing, in the bill 
of particulars and orally, that I did not receive any 
unlawful compensation and did not steal any money or take any 
money, and I accept that as the fact, and that statement 
of the facts which was an excerpt from a six-week trial, 


a 4,000 page record, happens to be a minor error in the 
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Court of Appeals' decision and that is why you and I don't 


to 


| 
3 || see the same version of the facts. 
; 
4 Q The fact is that the money went to the p. rtner- 
5 ship which owed you a substantial sum, is that correct, 
t | 
6 | right? 
T A Well, it was really Mr. Solomon's money, whose 
8 | mame you have not mentioned yet, and it went back to him. 
} : | 
. 9 | Q You mean it wasn't Microthermal money? 
| 
10 A You asked what money was owed to someone. They | 
11 | owed two different people, Microthermal and Mr. Solomon, 
| 
i] ae ; ” : | 
12 | and I was a participant, as was Mr. Kaplan in the transaction. 
| 
| us | 
13 Mr. Solomon advanced money, he got his money back. | 
} 
de Q In other words, what you are saying, and do 
1 | 
o i P oo f . | 
8 || I unde... nd you correctly, is that if the Microthermal 
| | 
16 | money had not gone into -- wrongfully been stolen to give | 
| | 
17 to the Takara Partners, Solomon would have lost his money 
| 
} a 48 : e 4 : | 
18 || and you would have owed him a portion of it, is that 
! ‘ 
| | 
19 correct? | 
20 A That isn't really correct, either, because | 
| | 
| | 
21 | Takara Partners had a lot of other money that apparently, | 
2 although we didn't know it at the time, was manipulated. | 
ie | 
23 || Takara Partners stole $10 million from various sources, 
~ | | 
24 including Kieth Funston, the head of the Stock Exchange, 
96 || including many other people, and they manipulated the money 
| 
' 
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Q At one point they got you involved? 
A Correct. 
Q You signed up and were stuck for a large sum of 


money. Howmuch? 


A I wasn't stuck for anything. 
Q How much did you sign for? 
A I was a participant of one-fourth in the trans-~ 


action with Mr. Solomon, and after that transaction, there 
were three other transactions, which are part of the Court 
record, subsequen= to that time which had the same formula. 
Q And your transaction, that you were 4a one-quarter 
partner, what was the size of your participation? 
A Each of the transactions, that one and the next 


three, was 25 per cent. 


9) What was the dollar amounts? 

A I advanced no dollars. It was all Mr. Somomon's 
money. 

Q What did you owe, what was your dollar share? 

x I didn't owe anything. 


MR. GRUTMAN: Your Ilonor, I fail to see the rele- 
vance of any of this on cross examination. 
THE COURT: So far, I don't see any. 


Q Is it your testimony that you got no personal 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N YY, = 791-1020 


“ 


10) 


rmbr 11 Persky-cross A r 1 93 


benefit from the payment of Microthermal's stolen money to 


Takara Partners? 


MR. SHAW: Objection, your Honor. There is no 


establishment that this is the case. 
THE CQURT: Overruled. 
A It is both my testimony and a stipulation with the 
United States Government that that is the truth. 
Q You know of the stolen money, is that correct? 
MR. SIIAW: Objection, your ilonor. 
THE COURT: This is the 4480,000? 
MR. MANDEL: Yes. 
Q You knew that $480,000 of icoothecnal's money had 
been stolen? 
A By June of 1970, yes, but not at that time. | 
Q Thereafter you filed various reports concealing shea 
theft, did you not? 
A I sent a covering letter with one annual report, | 
Forn LO-K, to the Securities and Exchange Commission, and I 


omitted in that report to express my opinion -- I didn't 


prepare that report, but the jury found that I should have 
at that moment said to the Securities and Exchange Commission 
that the accountants were wrong, that Galanis and Yamada 


had taken the money. 


Q You knew that the accountants had been bribed 
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into a false report -- 

MR. SHAW: Objection, your Honor. 

MR. ESTERMAN: Objection. 

Tuk COURT: Overruled. 

No. There is alse a stipulation in the court 
record that I did not know of that bribe. 

Q You knew that the report that Microthermal had a 
Franklin National Bank certificate of deposit of $500,000 
was untrue? 

A Yes. That is what I was convicted of, knowing 
that. 

Q And letting it still show, sending out a report 
that showed money was still there? 

A Yes. Ishould have indicated it as a claim 
against Galanis — Yamada. 

Q That was a situation in which you had a fiduciary 
duty as an attorney to the corporation, is that correct? 

MR. SHAW: Objection, your Honor. 
MR. ESTERMAN: Objection. 
THE COURT: Overruled. 
A That 1s correct. 
Q And that was a Situation in which you a fiduciary 


duty as an office of that corporation? 


MR. SHAW: Objection, your Honor. I submit this 
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is now becoming clearly improper. 


officer, first. There is no foundation for that. 

Q Were you an officer of Microthermal? 

A I wassecretary of the corporation. 

Q — you a director as well? 

A No. 

Q As secretary of the corporation, you had a 
fiduciary duty to that corporation and its stockholders, cor- 
rect? 

A Correct. 

Q And you deliberately violated that fiduciary 
duty, did you note? 

MR. SHAW: Objection, your Honor. 
THE COURT: Overruled. 

A No. It Wielated a duty to file a correct report. 
I did not violate a duty to the corporation. 

Q Was it cas to the stockholders for you to 
make that false report? 

MR. SHAW: Objection, your Honor. 
MR. ESTERMAN: Objection,.your Honor. 
THE COURT: Overruled. 

A I don't know the answer to that. I will tell you 

the facts. 


THE COURT: No, let's establish that he was an 


Subsequent to the filing of the report, in the 
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fall, we were able to recoup about $125,000 of that money. 
If the report had been filed at that time, I don't know 
+ whether we would have gotten any of it back. 
° Q In your opinion, does what you have just said 
6 


excuse your failure to mae an honest report? 


a 


MR. SHAW: Objection, your Honor. 


8 
THE COURT: Sustained. 
2 
Q Your second conviction was that you did unlawfully, 
10 : ' , ne | 
wilfully and knowingly in the purchase and sale of securities 
i 
H by the use of the means and instrumentalities and communi- 
12 
cation in interstate commerce and by use of the mails 
13 : ! ‘ ee Ms ‘ 
did employ devices, schemes and artifices to defraud, is that 
14 
correct? 
15 ; 
A That is the statutory language, yes. 
16 ; 
Q Is that what you were found guilty of? 
17 
A What I was found guilty of were the facts that 
1 He ; : , 
I told you, and the artifices and devices was an omission 
in a letter the shareholders and in a press release that that 
| 
= same money we have been talking about had been stolen by | 
21 | 
Galanis and Yamada. 
22 POR mn 
Q In the second conviction, which came in 1975, 
2B 
by the way, the thrust of the complaint was that other 
24 : 
people were buying stock after tho theft because of your 
2 


false report? 
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SHAW: Objection. 
GRUTMAN: Objection, your Honor. 


SHAW: The indictment, not the complaint -- 


the conviction is relevant, the facts are relevant, but not 


the charge. 


THE COURT: I sustain an objection to the form 


of the question. 


MR. 


GRUTMAN: Will the jury be instructed to disre- 


gard the question, your Ilonor? 


THE 


COURT: Yes. 


Q The fact is that on the second conviction you were 


convicted because the press releases you put out were 


knowingly false and induced people to buy stock that was 


not worth what they thought it was worth, true or false? 


MR. SHA’. Objection to the form, your Honor. 
THE COURT: It is objectionable in form. 
Sustained. 
Q What was the purpose of the press release, 


Mr. Persky? 


A The purpose of the press release was to inform the 


shareholders of a transaction. It had nothing to do with 


inducing them to buy or sell stock. The thrust of the 


government's position was that if there was any purchase or 


sale at that time, the person buying or selling should have 
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known Galanis and Yamada took the money, and my fault, my 
guilt was that I should have made sure that press release 


said that. 
Q Why didn't you do-what you were supposed to do? 
A Same reason that I gave you before. 
Q What was that? 
A I guess I made a mistake of judgment in terms of 


Q You were willing to do something dishonest in 


order to help the corporation? 
MR.SHAW: Objection, your Honor. 
THE COURT: Overruled. 
A I did not believe it to be dishonest at that time. 
MR. MANDEL: Your Honor, I am now offering -- 
MR .SHAW: Mr. Mandel knows I am going to object 
to this document. 
MR.MANDEL: Yes, but I am making my record -- 
THE COURT: Why don't you give these instruments 


a ticket and offer exhibits blank, blank and blank, by 


letter and number, and Iwill deem them objected to and 

I will look at them. 
MR. MANDEL: Okay. : | 
TUE COURT: Mark these as one exhibit. Have you 


seen these, Mr. Shaw? 
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(In open court; jury prsent.) 


MR. SHAW: Your Honor, I might indicate 
I made available to Mr. Mandel exhibits which I premarked 
53 through 118, for his examination. 

MR. MANDEL: I have not had a chance to look 
at them yet, your Honor. 

THE COURT: Well, this is not the best time 
to look, obviously. 


Go ahead, sir. 


ROBEABS PERS K Y, resumed. 
CROSS EXAMINATION 
BY MR. MANDEL: 
Q Mr. Persky, can you fix, with some particular- 
ity, the first time you had anything to do with the Newburger, 


Loeb situation? 


A I didn't hear your last word. 
Q Situation. 
A The best I can do would be the end of 


August, 1970. 


Q You were brought into that situation at that 


time by whom? Was it Mr. Kayne? 
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A I personally was brought in by a phonecall 
from Mr. Underberg to me while I was on vacation, 
saying he had been consulted by people at Newburger, Loeb, 
introduced through two former clients of mine, Paul Risher 
and Bob Muh, and that he thought they would move from real 
estate areas, with which he was perfectly familiar and 
competent, into areas of securities law and thought that 


if possible I should return that week, instead of delaying 


my return until the very end of August, because at that time 
in the firm there were not many people in the securities 
department. 

Q It was an important new matter, and you came 
back from vacation, right, in August, youcame back . 


early from your vacation in August because it was important? 


A Correct, and -- 
Q And you had been -- 
MR. GRUTMAN: Your Honor, may he finish the 


answer? It becomescarbled and he buries it under so 
many clauses. | 
MR. SHAW: We have a "yes" on the record. 
MR. MANDEL: I apologize to the world. 
Q Risher and Mueh had already been clients of your 


¢irm and Kayne was associated with them, is that correct? 


A At that moment in time? As I understood the 
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2 situation then, Newburger, Loeb, the partnership, had 
3 hired Risher and Muh and to the extent that Kayne was 
4 still then a partner, I guess the word you used, “associ- 
5 ation" was correct, but he was not a partner of Risher, 
5 | Muh. 


Q Kayne was the person in Newburger, Loeb who 


brought Risher and Muh into the situation, right? 


A That is my understanding, yes. 
Q So you came back and you immediately went. 


into consultaions with Kayne and Risher and Muh, 


is that right? 
A And the real estate department, yes. 
Q But you did more than go into consultation 


about the real estate department; Kayne was about to 


become managing partner or was going to do something as 
managing partner and he came to you for personal advice 


as well, is that right? | 


A My recollection is that he was already managing 
partner. 
Q All right. He was going to hold a meeting 


and he came to you for personal advice, is that right? 
A I am afraid I don't understand the question. 


Q Well, maybe we can refresh your recollection -- 


MR. SHAW: Objection, your Honor. 
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Do you remember that you attended or had some- 
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Q 
thing to do with a meeting of the executive committee on 
August 24, 1970 at which a court reporter was present? 

A I don't believe I was at that meeting. 


Q Did you prepare a written statement for Kayne 


to read at that meeting? 


A I don't remember doing that. 


Q Well, I will now show you -- 


MR. MANDEL: Please mark this for identifi- 


cation. 


you Defendant's Exhibit S for 


Q I am showing 


identification -- 


MR. GRUTMAN: How many pages is that, Mr. 
Mandel, 32? 
MR. MANDEL: That is correct. 
Q I ask you if you this refreshes your recol- 


lection with regard to your having anytying to do with pre- 


paring Kayne for that meeting? 


MR.SHAW: The witness'is being shown a 32- 


page document. Couldn't his attention be directed to 


one of those pages that is supposed to refresh his recol- 


lection rather than all 32 pages? 
THE COURT: I don't know. 


MR. SHAW: It would seem to me thatwould be 
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: the only fair way of doing it. 
3 | THE COURT: It may be the entire instrument 
4 || does it. I just don't know. 
5 | A It doesn't refresh my recollection. 
. Q All right. 
7 I will try ancther way. 
$ | MR. GRUTMAN: Your Honor, I am going to ask -- 
a | THE COURT: I sustain that objection. 
10 | Q Would it refresh your recollection if I say 
lil to you didn't Kayne tell you before the August 24th meet- | 
a ing that he was going to tellthe Executive Committee 
13 | that he had claims against all of them or a lot of the part- 
* | ners and he was reserving his rights and he wanted you to | 
| 
15 prepare legal language for him to read this into the re- 
16 cord before a legal stenographer? Do you remember that 
7 | or do you not? 
is | A I don't remember it. 
19 THE COURT:Mr. Mandel, the record is unclear. 
20 This is an Executive Committee meeting of whom? 
21 MR. MANDEL: Newburger, Loeb & Company, on 
| 
2 || august 24th, 1970. | 
- 3 | Q Did there come a time when Kayne or Risher 
| 
aA or Muh told you that they had plans to take over the 
25 | majority interest or purchase the majority interest in the | 
| 
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Newburger, Loeb brokerage business in any way? A 1 204 
A No, they didn't tell me that; that evolved out 


of a series of meetings with attorneys for the general 
partners, limited partners and subordinated lenders and my 
finding Mr. Aixala. 

Q My question is this, sir: When was the first 
time, to the best of your recollection, that either Risher 
or Kayne or Muh told yaor said in your presence that they 
intended to, one way or another, acquire the Newburger, 

Loeb business? 

MR. SHAW: Objection, your Honor. 

THE COURT:On what ground? 

MR. SHAW: Because it has not been established 
that they ever t-ld him that and now he is asking when was 
the first time he was told that. That is like"When was the 
first time you ian your wife" type of question. 

THE COURT: Do you make a representation, 
Mr. Mandel, that there is evidence that such a statement 
was made? ‘ 
MR. MANDEL: I believe it is true -- no, r 
wouldn't make the representation, your Honor. 

THE COURT:Let's proceed by establishing there 
was such a conversation. 


Q Did there come a time when Risher, Kayne or Muh 
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: Said in your Presence that they were interested in 
. | acquiring the Newburger, Loeb business? 
. | A Not in so many words, There came a time 
' in the fall of 1970 where after all of these meetings 
. | and the finding of additional Capital there evolved a pro- 
' | gram vhich seemed feasible for transferring the assets 
' | to the corporation and at one point -- 
’ | : THE COURT: Well, no, Mr. Persky, you have 
| @nswered the question, and the answer is no. 
| 
THE WITNESS: Right, your Honor. 
12 


THE COURT: All right, go ahead. 


| Q Did there come a time when you were retained 
| 


to represent Someone who was going to try to acquire a 
| 


controlling interest in the Newburger, Loeb business? 


A ‘ Yes. 


Q Did that time come? 


A I can't fix the moment, but it was, I would 


guess, November, early December, when it became -- 
Q I just asked about the time. November or 
@arly December. Who did you begin to represent at that 


time in connection with acquiring the Newburger, Loeb 


business? 


A A group which would be composed of Paul Risher, | 


Fred Kayne, Bob Muh and the floor members, certainly, 


of 
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Newburger, Loeb. 


Q That became your clients at that moment and you 


became their lawyer at that moment, is that correct? 


A That is correct. 


Q Who were 


the members of Newburger, Loeb that 


you said you began to represent at that moment? 


A Well, to the estent that there had to be 


floor members, it was always contemplated that the general 


operating partners who were the New York Stock Exchange 
floor member and the American Stock Exchange member 
would be part of the group. 


Q Name them, please, 


A Dick Stern was the American Stock Exchange 


member and it was Robert Newburger who was the New York 


Stock Exchange. 


Q And there came a time when Mr. Leonard 


Berkowitz became a member of that group? 


A Not really. 


Q Did there come a time when anybody else became 


a member of that group you were representing? 


A By December 3lst there had been tentative 


decisions as to who would be active members in the co~por- 


ation, and I don't remember exactly which of the partners 


were going to be active, but not all of them, that is, 
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general partners. 
Q Well, that had been decided before December ake 
had it not? 
A Nothing was Sancrosanct in this transaction as 


to who was in and who was out. There was a point when mr. 
Freund and Fred Kayne had words at @ meeting and Fred 

Kayne walked Out and said "I am going home. I don't want 
anything more to do with this’ anda that happened all the 
time, people walked out. 

Q I am talking to you about what happened -- be- 
fore December 3lst there were other individuals you were 
representing as Part of the group that was going to acquire 
control of the new entity? 

A I thought your question was was it fixed, and 
my answer was that that didne't remain a fixed group. 

Q Would you answer my question, were there other 
individuals besides Risher, Muh and Kayne and Stern and 


the Newburger yOu mentioned? 


A Yes, 
Q Who else? 
A I don't remember exactly which general 


partners, I think there were two Reggenburgs and one was 
going to stay and work in the corporation and one wasn't, 


There were Other people and I really don't remember at this 
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point. 


i 
3 | Q Did th re come a time you learned that Larry 
4 Berkowitz had been promised a position in this new team when 


Kayne asked him to move from California to New York? 


A Promise? No. 


7 Q Well, are vou quarreling wic "promise"? 
Suppose I say it was indicated to Berkowitz that he would 


have a position in the new team. 


10 | A I never mew of any reason why he shouldn't 

i have continued his position as compliance director. | 

12 Q I didn't ask that question at all. I asked -- | 

13 | THE COURT: lease read the question. | 

‘4 (Question reed.) | 

15 | THE COURT: Were you aware of any such indication | 

1 | a: any time? | 

u A I was not aware of any such indication and | 

18 | Twas trying to say I wasn't aware of any contradiction either. 

19 Q While you were representing the new group in | 

20 negotiations with various people, were you also represent- 

21 ing the partnership as its general counsel? 

22 | A Yes, except for the purpose of these negoti- 

' | 

- = ations. | 

2A Q You were the general counsel of the partnership 

25 for every puprose except that for the negotiatinns of the 
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transfer agreement you were representing the new group and 


not the partnership, Fright? 
A No, wrong. 
Q All right, you tell me. 


A Golenbock and Barell continued to handle the 


problem of the Buffalo Braves. Osmond Frankel continued 
to handle certain litigation which he was handling. 
Finley, Kumble assumed the responsibility for certain 
litigation for tryingto extend the live of the Partnership 
while these negotiations were goingon, and then each 
of the various components of the partnership, the general 
Partners, limited partners, subordinated lenders each 
had their group of counsel, the people on that distribution 
list. 

That has to do with the negotiations Q- 

MR. GRUTMAN: Your Honor, I object to Mr. 


Mandel interrupting the witness. 


THE COURT: I was not aware in this case that 


that had happened. 


| 


MR. SHAW: The question was "Tell us what hap- | 
pened" and then he goes on and he doesn't like the answer 


and he cuts him off. 


You were acting as general counsel to the 


THE COURT: Let's go on with the next question. | 
} 
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partnership while you were also acting as attorney for the 
group that was seeking to acquire the business, is that cor- 
rect? 
A Well, you are defining the words "general 
counsel" and I tried to define our areas of responsibility 
and you can call it what you want, but these were the 
factual areas. 
Q Have you ever defined your role as general 
counsel? 
A To the extent that we have primary respon- 
sibiity for compliance and litigation, we were general 


counsel, but it didn't encompass the idea of doing every- 


thing, and never did. 


Everything which 


Q Can we be clear about this: 
you personally did in connection with the Newburger, Loeb 
situation, sir, you did as a member of the firm of Finley, 
Kumble and on behalf of that law firm? 

A Yes. 

Q And it is that law firm which is a defendant 
here today, an additional defendaat along with you, is 
that correct? 

A Thatis correct. 

Q and at all times, from the beginning of your 


participation to theend, you were actirg on behalf of that 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOI: 
COVEY SV SR Ge ME Gn oY aye 


a 


rmpr 13 Persky-cross 1944 
law firm? 

A AS a partner in the law firm, yes. 

Q In your role you also directed certain of your 
subordinates, particularly Mr. Bamberger? 

A That is correct. 

Q Did you have an arrangement with the individuals 


you represented in the new group 23 to whether they would 
pay you if the efforts failed and the transfer agreement 


did not go through? 


A Not an explicit agreement, no. 

Q Was there an understanding? 

A z think there was an unexpressed understanding. 
Q And what was that? 

A That we would be paid for out-of-pocket 


disbursements and probably would not get paid for the 
balance of our fee. 

Q During the months of September and October 
and November and December of 1970 and January of 1971 until 


February llth of 1971, how much work did you and your firm 


do on behalf of the new group? 


A I don't know what measure you are looking for. 
Q Do you know an hour measure? 
A Without looking at records, I couldn't tell 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


l rmbr 14 Persky-cross A 1 21 2 


2 Q Did you ever bill anybody for the work that your 
3 law firm did in negotiating on behalf of the individuals 

4 and in closing the transfer agreement on February 11th? 

e. | A Yes. 

6 | Q What was the amount of that bill? 

is MR. SHAW: Objection, your Honor, unless the 

8 object of this suit is to pay legal fees. It is totally 

9 irrelevant to this case, is prejudicial. Of course the law 
10 firm was paid but how is that relevant with respect to 

11 the conspiracy? 

12 THE COURT: Yes, come up here, please. 

13 (At the side bar.) 

14 MR. MANDEL: Mr. Persky just testified that 
15 if the deal would not get through he would get nothing 

16 but disbursements. 

17 MR. GRUTMAN: He didn't say that. He said the 
18 remainder of the fee would not be paid. 

19 ' MR. MANDEL: That is exactly what I said. 

20 The size of the fee he collected shows a motive for his i: 
21 desire to have the deal go through and, therefore, it 


bears on the question of his good faith and his activities 


. 2 in tryiny to push the deal through. In other words, 
24 as I understand the witness' testimony, if the deal failed, 
25 || he would only get back disbursements and I want to put on 
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record how many thousands of dollars he got when the deal | 
went through. 

MR. GRUTMAN: The testimony here is that this 
is nt a contingent fee, that the fee was paid in part for | 


the services performed. 


The only portion of the fee which might © 
not be paid in event the deal failed was that part of the 
work done to help organize the corporation. For him to put 
in the suggestion of how much we were paid or what we were 
paid as an alleged element of a conspiracy is absolutely 
absurd. He said they would't «at paid the corporate 
services and is this a motive on a partial contingency -- 

THE COURT :Let me be sure I understand one 
thing, because I think this is eritical. The question 
here, among other things, is the good faith of Mr. Persky 
in giving the opinion letter, Exhibit E, on the night of 
February llth and Mr. Mandel is endeavoring to prove 
that if the deal closed, he got a fee which he would not 
have gotten if the deal had not closed, and if that is the 
purpose of the offer then obviously it is relevant because 
there is a monetary factor there and the jury could conclude 
it was a motive for the opinion letter he gave. 

MR. GRUTMAN: What he wants is all the fees -- 


THE COURT: He is trying to establish how much 
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money it is -- 
MR.GRUTMAN: There is a difference for what 
he got paid for services on a non-cantingent basis -- 
MR. SHAW: You can establish he would not 
have gotten paid if the deal did not go through -- 
THE COURT: If the figure is $50,000, there is 
a $50,000 motive to close. The jury could certainly 
so conclude. The objection is overruled. 
(In open murt.) 
THE COURT: The objection is overruled. You 
may have an answer. 
MR.MANDEL: «Could vou read the question back? 
(Read. ) 
MR. GRUTMAN: For which service is this? 
MR. MANDEL: I will rephrase the question. 

Q What was the amount of your law firm's fee 
for representing the individuals who formed the new group 
beginning when that started, and working on the transfer 
agreement through representation of the corporation, i 
through the closing on February llth? 

MR. GRUTMAN: Same objection, your Honor, 
because part of it may not have been contingent or subject 
to the condition -- 


THE COURT:Let's find out what it was. 
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: Overruled. Le 
. | A Without looking at the copies of the bills, 
‘ | I couldn't tell you. 
, Q You don't remember? 
6 | : | 
A No, sir. 
: Q Was one bill sent for that? Was it put in 
: one bill? | 
9 | 
A I don*t remember whether it was one or more | 
" bills. | 
| 
- | Q Will you produce those bills or that bill? | 
| MR. SHAW: Objection, your Honor. No notice | 
" or subpoena has been served with respect to this.. | 
* THE COURT: Overruled. 
” Does Mr. Persky have that bill available to him | 
ae or under his control? 
‘ MR.GRUTMAN: He doesn't. | 
* MR. MANDEL: Does Finley, Kumble have it? | 
” MR. GRUTMAN: Finley, Kumble has never been | 
eg asked to produce it. This is the first notice that : | 
_ I have that Mr. Mandel wants to pry into our underwear. | 
- | <I will make every effort to get the bills, your Honor, if 
3 they exist, and I will report to the Court. | 
- THE COURT: Very good. 
| 
* | Q Mr. Persky, to the best of your recollection, 
i SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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was that a substantia bill? 

MR. GRUTMAN: Objection. 
Sustained. 


THE COURT: 


Q Was it also in your mind that if you succeeded 


in putting this deal through you wuld have a good client in 
the Newburger, Loeb Corporation? 
A Yes. 

Q Did you represent anybody else whom you have 
not yet mentioned in connection with trying to put through 
this deal that was the transfer agreement? 


A To the extent that Mr. Aixala had representation, 


I was representing him. 


Q You were Aixala's attorney? | 
A Correct. 
Q And you signed the agreement on his behalf on 


February 11, is thatcorrect? 

A Yes. 

Q And you continued to represent him since in many 
situations, is that correct? 

A Strike “many"and say “other” and that is cor- 
rect. 

Q By the way, you testified that Mr. Aixala put 
up a million dollars worth of Bacardi stock? Was that your 


testimony on direct? 


| 
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A Yes. 
Q He didn't put that stock up right away, did 
he? He couldn't get the full amount up right away, 
could he? 
A You mean right away, February 11th? 
Q Right. 
A By February llth I think it was all avail- | 
able, or within a few days. 
Q Isn't it true that your partner, Mr. Greene, lent 
Mr. Aixala a sum of money in connection with Aixala putting 
up his share of whatwas to be done under the transfer 
agreement? 
MR. GRUTMAN: Objection. 
THE COURT: overteias. You may answer. 
A No. 
Q Ian't it true that you also put up some 


money or lent Mr. Aixala some money or securities so that 
he could comply with his share -- 
MR. SHAW: Objection. 


Q -~ with his obligation under the transfer 


agreement? 
THE COURT: Overruled 


A I know what you are talking about, but the 


answer to your question is no. 
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Q You mean I am not hitting the nail precisely 
on the head but I am right in substance? 


A 


No. 


MR. GRUTMAN: Objection. 


THE COURT: Sustained in forn. 


What is he talking about, Mr. Persky? 
A Mr. Aixala had a loan at a bank in Florida. 


Some of the Bacardi stock which he agreed to subordinate 


was collateral for that loan. I was unaware of that until 


either January or the beginning of February and Mr. Aixala 
raised the problem that he didn't have ready cash to pay 


over the loan. I had to find a solution to releasing that 


stock as collateral. My partner, Mr. Greene, was trustee 


of a trust that had securities. I proposed a solution, 


thatthose securitis be substituted as collateral for Mr. 
Aixala's loan, that the trust receive additional payment 
for the loan of those securities for collateral and 
In other words, 


that the Bacardi stock released. 


there was a substitution of collateral. The bank agreed 


to that, the trustee agreed to that, Mr. Aixala agreed to 


that. The trust felt it was important to get the fee in 


advance. Mr. Aixala was not in New York, time was of the 


essence, and I wrote a check to the trust to pay the interest 
Greene sent 


payment or the fee payment to the trust. Mr. 
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the stock to the bank,the bank sent the Bacardi stock back 


to Newburger, Loeb, and a couple of months later, or a couple! 


of weeks later, I don't remember, Mr. Aixala gave me back 


the interest I advanced. 


Q You advanced money personally? 

A Out of my own personal checking account. 

Q Do you remember the amount of that? 

A It was, I think, 1 or $2,000. 

Q What was the size of the securities that Mr. 


Green had the trust transfer to the Florida bank to release 


Aixala stock? 


A I don't remember. 
Q Some hundreds of thousands of dollars? 
A It was in excess of a hundred, but I don't 


remember how much. 

Q You told Mr. Aixala, did you not, that there 
would be minimal risk with regard to his participation 
in this Newburger, Loeb situation? 

A I think my statement to him was that within 
a risky situation, it was a minimal risk. 

Q Did there come a time when you forwarded to 
Mr. Aixalafor his signature an affidavit to be used in 
this court saying that. his money was at substantial risk? 


MR.SHAW: Objection. Pacts occurring subse- 
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quent to the filing of the complaint, your Hcnor, not 
referred to in the complaint -- 
MR. MANDEL: They are still probative of bad 


faith. There is clear law that admissions, the commission | 


of perjury -- 


Your Honor, please, this is so 


MR. GRUTMAN: 
improper -- 
THE COURT: All right, let me just think about 


this for a minute. 


Ladies and gentlemen, as I cautioned you be- 


fore, nothing that counsel says is evidence in any way and 


Only answers to 


is to be utterly disregarded by you. 


questions are evidence. 


Let me see the affidavit you are talking 


MR.MANDEL:Yes, your Honor. 


(Pause. ) 


MANDEL: In his deposition he said something | 


MR. 
entirely different, your Honor. 


THE COURT: Let me see that as well. 


MR. MANDEL: May we have the Aixala deposition, 


please. 
(Pause. ) | 


THE COURT: Gentlemen, come to the siee bar, 
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please. 
(At the side bar.) 
THE COURT: I think it appropriate to get some 
ground rules here, because it would seem from what I have 
been shown a cartain amount of examination is appropriate. 
se Mandel, you have shown me Exhibit T for 
identification, and specifically paragraph 5? 
MR. MANDEL:Right. 
THE. COURT: 


You have shown me Mr. Aixala's 


deposition, pages 95 and 96. There would seem to be there 
a clear statement by Mr. Aixala that his statement in 
Exhibit T, that Mr. Persky told him this had substantial 
risk aspects, he completely disavows. Now, how do you 
propose to utilize this? 

MR. MANDEL: I prorose tc ask this witness if 


he forwarded the affidavit to Aixala to sign, which in an 


answer to mterrogatories he said he has done -- whether 


he forwarded it to Aixala to sign. Then I propse to ask 


him if his understanding of this statement is true. 


MR. GRUTMAN: That affidavit is net evidence. 


THE COURT: It seems to me an essential ele- 


ment may be missing. 
Who prepared this affidavit? 


MR.MANDEL: Herbert foth but this witness 
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forwarded it. | 

MR. SHAW: I have no objectionto Mr. Mandel 
showing this witness any document trying to refresh his 
recollection, et cetera, bu: where in the middle of a lawsuit 
we try the issue of whether fa.se affidavits were prepared, 
after the filing of the compalint, and it seems to me oe 
is totally extraneous and erroneous -- 

THE COURT: The issue is squarely raised as 
to this witness' good faith in the preparation of the letter, 
Exhibit E. I am not saying this is so for not so, but 
I os the sugcvestion -- I mean, I drew the conclusion from 
looking at these “*ocuments -- you are aware Mr. Persky sent 
on Exhibit T -- that somehow it may have come to his 
atteation that this statement in here was not true and if 
that is true, the jury could consider that on the question 
of the good faith as to Exhibit E and the general credibil- 
ity of this witness. 

YR. GRUTMAN: But you cant cross examine a 
witness by using apoarent inconsi:te:i.cies and contra~ 
dictions in another witness' statement -~ 

THE COURT: I am asking if this witness had an 
awareness of that statement -- 

MR. GRUTMAN: He has an obligation to forward 


the affidavit -- 
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2 THE COURT: That is why I asked before what 


3 | his connection was with the preparation. I think if his 


4 present understanding is that he doesn't either recall what 
5 is in there or in some other way -- 
6 | MR. GRUTMAN: Then that is the end of it. 
a | THE COURT: All right. 
8 | MR. GRUTMAN: Right. 
9 | (In open court.) 
10 | BY MR. MANDEL: : 
ll | Q I ask you to examine Exhibit T for identifi- 
12 | cation, Mr. Persky, and to stata whether you forwarded that 
13 to Mr. Aixala in Florida for his signature and notarization? 
14 A Yes, this is the afidavit that I forwarded. 
lb | Q Did you read it eters you forwarded it to him? | 
16 | A I don't remember whether I read it or not. 
7 | It was given to me by Mr. Roth, who asked me to forward it, 
ig || ginee I had the closest relationship with Mr. Aixala. | 
19 | Q And you don't remember whether you read it or 
20 | not? 
21 | A No. 
2 Q Did Mr. Roth tell you he had prepared it? 
2 MR. GRUTMAN: Objection. 
A MR. SHAW: Objection. It would be hearsay, 
es your Honor. 
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MR. MANDEL: No, it is an admission of a 
partner to a partner. 
THE COURT: Well, let us take the statement, 


yes or no. 


WITNESS: Yes. 


MANDEL: I offer it in evidence. 


GRUTMAN : Objection. 
COURT: Sustained. 
MANDEL: May I reoffer this subsequently, 
your Honc :? 
THE COURT: If a different foundation is 


established, I will reconsider it. 


Q Mr. Persky, youwere talking this morning about 


the general shape and meaning of the transfer agreement 
and the consents of the various parties that were necessary 


in order to put the transfer agreement into effect, is that 


correct? 


A Yes, gir. 


Q And the rights of the parties before the transfer 
| 


agreement were governed by the partnership agreement of 
Newburger, Loeb & Company? 

A Not all of the rights. 

Q The rights ofthe partners and the limited part- 


ners, at any rate, were governed by the partnership agree- 
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ment and the law, is that correct? 


3 A That is partially correct. Some of them were 
in a position to negotiate other rights because they were 


not bound by certain provisions or certain laws. 


6 Q Did you familiarize yourself with the partner- 
ship agrement of Newburger, Loeb & Company in connection 


with your work on the transfer agreement? 


A Yes. 
10 MR. GRUTMAN: May I see the one you are going 


to show him? 


2 MR. MANDEL: Yes (handing). 


13 MR. GRUTMAN: Thank you very much. 


14 MR. SHAW: No objection, your Honor. 
15 Q I ask you to look at Defendant's Exhibit U for 


identification and state whether that is the partnership 


agreement of Newburger, Loeb and Company that was in effect 


during the period from your first connection with Newburger, 
Loeb, in August of 1970, until February 11, 1971? 


A 


Yes. 


MR. MANDEL: Offer it in evidence. 


MR. GRUTMAN: May we see it, please, again? 


MR. MANDEL: Yes (handing). 


MR.SHAW: Your Honor, while this is being 


examined I might note there is a second partnership 


SGUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 


nbd 2 
Ah 126 


rmbr 29 Persky~-cross 


2 agreement ,wiich was filed with the County Clerk which contains 


some of these provisions and then other providions are not 


contained. 


MR. GRUTMAN: This is not a captious objection, 


5 

6 your Honor, but by comparing the copy I havewith the one 
" Mr. Mandel offered, there are differences and I will not 
8 consent to this document being received. 

9 THE COURT: The witness has jdentified it. 


MR. GRUTMAN: May I have a voir dire? 
THE COURT: Yes. 


VOIR DIRE EXAMINATION 


13 BY MR. GRUTMAN: 
Exhibit 


Q Mr. Mandel showed you this document, 


U for identification, and you said that it appeared to you 


145 

16 to be the partnership agreement which was extant during the 
: 17 perjod of time you were acting in what he has called the 

18 | Newburger, Loeb situation. Now, before you answered hi. ques 

19 question, did you read over each and ever page of Exhibit U? 

20 A No. I looked to see if Mr. Kayne was listed 

21 as a partner, because I knew he had come in in the early 

pa part of 1970 and I reaoned if it was an earlier versior, he 

ea , wouldn't be there. That was my point of identificaion. 
% | THE COUr’: And you find Mr. Kayne's name in 
25 this version? 
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THE WITNESS: Yes. ” 
Q Do you know whether there was one or more than 


one copy of a partnership agreement that was extant during 
the period of time you had anything to do with Newburger, 
Loeb? 

MR. MANDEL: I object to that, your Honor. 

THE COURT: You mean twe different agreements? 

MR. GRUTMAN: Yes, your Honor. 

MR.MANDEL: Where 1s the <cher one? 

MR. GRUTMAN:One is filed with the County Clerk 
and that doesn't look like the cue. 

MR.MANDEL: I have something whicn I have 
offered in evidence. 

MR. GRUTMAN: And I have someching different 
from the one you offeBED. 

THE COURT: Mr. Persky having identified this 
one as the one he worked with, because it has Mr. Kayne's 
name in it «-- 13 that correct? 

A Yes, your Honor. 

THE COURT: Ver’ good. Twill admit it in 
evidence. 

(Defendants' Exhibit U for identification 

was received in evidence.) 


THE COURT: Mr. Mandel, the exhibit is ~sceaived 
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sO you may continue to inquire. sk -« ‘ 
MR. MANDEL: All right, your Honor. 

BY MR. MANDEL: 

Q You testified this morning, Mr. Persky, about 
rights of various parties under the agreement, at least as 
to your opinion of themm is that correct? 

A Yes. 

Q And you were talking about Exhibit uU? 

A Yes. 

Q And you made yourself very familiar with the 
various provisions of it, is that correct? 


A Yes, 


Q And you made some very important decisions based | 


on the provisions of Exhibit U, did you not? 

A Yes. 

Q And you signed opinion letters based on that 
exhibit, didyou not? 

A I think one opinion letter. 

Q and you negotiated what different parties 
should get or not get based on Exhibit U, is that correct? 

A I would say that the lawyers representing 
the individual partners negotiated what they should get 
and not get basedm that exhibit. I used it as a basic 


frame of reference. 
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Q Is it fair for me to say that the way these 
negotiations worked is that there were different individuals 
and fifferent groups who had different interests? 

Is that right, so far? 

A Yes. 

Q And in the negotiations, different people 
said "If I don't get this" or "I don't get that, I won't 
so along and there will be no deal," is that correct? 

A That is substantially correct. 

Q And some of the people, general partners and 
limited partners and withdraw general partners, were 
be* g asked to give up rights they had under Exhibit U, is 
that correct? 

A Give up or change, yes. 

Q They were asked to give up the rights they had 
under Exhibit U and they were asked to take something dif- 
ferent? 

A Yes. 

Q Under the transfer agreement, is that correct? 

A Yes. 

Q And with regard to your particular clients, and 
I refer now to Risher and Muh and the corporation, our 
client had no rights -- those clients had no rights under 


Exhibit U? 


rast 
1 oa 
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A Well, Kayne did, because he was a with¢eraw gen- 


eral partner, but the others did not. 


Q I deliberately omitted Kayne from my question. 


A I didn't catch that. 


Q But the corporation, Risher, Muh, Berkowitz, 
Aixala, they had no rights and no standing under Exhibit U? 
-MR. BERKOWITZ: Objection, your Honor. He has 
already testified he didn't represent Berkowitz. 
THE COURT: Overruled. 
A Yes, except, you know, the cox poration was not 
in existence prior to December 30th. 
Q Well, the deal was being negotiated for the 
corporation before itcame into existence, right? 
A Right, but there was no legal entity at that 
point. 


Q After December j0th there actually was a cor~ 


poration and you were representing it until February llth, 


at least? 
A Right. 
Q And it had no rights under the partnership 


agreement, Mr. Persky? 
A That is correct. 


Q The people who did have rights under the 


partnership agreement included people you have called 
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general partners and limited partners, right? 

i. Correct. 

Q Did subordinated lenders have rights under 
the partnership agreement? 

A They really got their rights in their subor- 


dination agreements. 


Q And they were being asked to change those rights, 


and take something different? 


A Correct. 

Q And Mr. Bialkin was representing them, is that 
correct? 

| There were several attorneys representing 


them and he was one oi them. 
Q At different times they said "If we don't 
get what we want, we won't make any deal and we will put 


your partnership into bankruptcy," is that right? 


A No. 
Q Did Mr.Bialkin walk oct once? 
A Yes, but you are asking whether he said that. 


What he said is "I am not going to recommend to my clients 
to go alonmywith the transaction if certain things are 
mot done." 


I don't think he ever used the word "bank- 


ruptcy” or threatened to put the partnership in bankruptcy. 
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Q Wasn't the implication that you testified to 
this morning that if a deal wasn't made, didn't you say a) 
ruptcy had to follow? 

A Yes, but I anticipated that that was going to 
be a voluntary bankruptcy, along with bankruptcy of the 
partnership. There was something Mr. Freund raised the 
first time I met him. He thought it was inevitable. 

Q At any rate, Bialkin's position or the 
position of the Subordinated lenders was that if they didn't 
get something satisfactory, they would not make a deal, and 
there were people representing the limited partners, were 
there not? 

A Yes, sir. 

Q And they were saying, "If we don't get some- 
thing satisfactory, we won't make a deal, we don't give up 
our rights unde this agreement and we won't go along with 
the transfer arrangement ," is that right? 

A That is correct. 

Q And ultimately: they got something satisfactory 
to them, right? 

A Basically, yes. 

Q And there were general partners who said, “If 


we don't get what we want, we won't make any deal and 


we won't sell the business to your clients, Mr. Persky," 
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isn't that right? 


3 A Their attorneys said that, yes. | 
4 | Q And the partners said it themselves, isn't | 
8 that right? | 
6 | A Mostly through their attorneys. | 
7 Q And some of those general partners said, "We 
8 | owe a lot of money and in order for us to make this deal 
9 we are going to insist that some of the money that we 
10 owe be released"? Isn't that what they said, in substance 
ll and effect? 
12 A Not even in substance. What it was posted 
13 as was a fairness problem. The attorneys for the general | 
14 partners who had the tax refunds coming and were in 
15 deficit were negotiating at that point with the sukcrdinated 
16 lenders and the limited partners' attorneys and they were 
7 saying to the "We teniken the more money in the on-going 
18 entity, the better, but in fairness we want these people to 
19 have a chance in life to have some money in their pocket | 
20 when this is ove> with and we want you to agree to permit 
21 them not to give up everything.” 
a Q - Is it your testimony that this was done as a 
+ 2 benign act on somebody's part and without a demand, a 
24 bargaining negotiation on the part of the partners who 
25 got forgiveness? 
| 
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A There was hard bargaining all the way through, 


as you characterized it. 


Persky~-cross 
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tf you are asking me what 


my impression was, there was a great deal of sympathy 


in the room among the attorneys for the general partners 


who seemed to be wiped out by this transaction and 


they wanted to avoid bankruptcy and they had some loyalty 


to the name Newburger, Loeb and there was emotion in the 


room as well as hard bargaining. 


Q 


I am asking you whether the attorneys for 


any of the general partners in deficit said, in substance 


or effect, “Unless we got forgiveness of indebtedness, 


unless we get reli 


es from the limited partners and unless 


we gat releases from the other general partners we are 


not gcing to make this deal"? 


substance and effect, or not? 


A 


and effect. 


Did they sayd that, in 


The second part, on releases, yes, substance 


Their request not to give up all the tax 


refund was much more mildly put and much more mildly 


accepted than the issue on the releases. 


Q 


Well, Mr. Persky, you know, do you not, 


that under the transfer agreement a group of general 


,sartners got releasesunder the Peat, Marwick figures of 


December 31, 1970 of half a million dollars or so. Do 


you know that or not? 
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A I know there were releases. I don't remember 


the exact figure. 


Q Do you know that it was about a half million 
dollars? 

A I don't know the number. I didn't add it 
up. 

Q At no time? 

A No. 

Q You didn't add itwo where the deal was made and 


you have not done it to this day? 

A No. 

Q You wanted Charles Gross to give up something, 
too, didn't you, to go aiag with the transfer agreement? 

A Yes. 

Q You wanted him to give up the right to get a 
substantial amount of cash which was owed to him? 

A It was not due at that moment, but essentially 
what we wanted him to do was to accept what the other 
general partners in good capital were taking. 

MR. MANDEL: I move to strike. 
THE COURT: Strike it out. 

Q Will you please answer my qiestion? 

Do you remember my question or shall If repeat Lt? 


THE COURT: Put it again, please. 
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Q You wanted Charles Gross to give up the right 


to get a very sabstantial sum of money that we owed to 
him by the partnership and by the partners? 


. | MR. SHAW: Objection. youy Honor. 


THE COURT: Overruled. 
I can't answer that yes or no. 


Well, let's see what kind of answer you can 


10 MR. GRUTMAN: That I think is really ob- 
‘ jectionable. 
12 THE COURT: I think given nis answer, let's 
13 hear how he does want to answer it. Overruled. How do you 
14 want to answer it? 
5 2 A There was a substantial dispute as to how much 
16 money was due. Wht we wanted to accomplish, we wanted 

| 


| Mr, Gross, for whatever the figure was, tc accept the type 
| of securities that other general partners who were simply 


18 
| situated were going to get in the transaction. 


Q Let's see if I can refresh your recollection. 


SS —e— ee 


ym 
91 | I am showing you Defendants' Exhibit V for identification, 
2 | which consists of a covering letter and four pages, 
3 | and ask you if you ever saw it before. 
”4 || A Yes. 
25 Q What is the date of that document? 
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In other words, the foundation has not been set. Even 
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4 A December 17, 1970. hee? | 
3 Q Was that sent to the New York Stock Exchange 
4 by the partnership? 
5 A I was told it was. 
6 Q Did yauhave that document in your file? 
7 A I don't know whether I had a copy. I saw it 
8 at about the time it was supposedly sent. | 
9 Q Did you work on it yourself? | 
10 MR. MANDEL: I offer it in evidence. 
11 | MR. SHAW: Objection, your Honor. 
12 : MR. GRUTMAN: I join in the objection,your 
13 Honor. 
14 | MR. SHAW: There are a number of reasons not 
15 : objections -- 
16 | THE COURT: Let me see it, please. 
i] | (Pause.) | 
i THE COURT: What is your objection? 
19 MR. SHAW: It has not been established that 
20 | the witness has prepared this or had anything to do with it. | 
| : 


more important, your Honor, this is only one of a series of 


plans. This was subsequently substituted by what actually 


1 
we 
— 
= —————— i RN 


Ze 
23 
9A was done. This is just a preliminary plan. 
ys) 


THE COURT: Is there any question as to the 
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MR. SHAW: That. is:a letter sent to the 


New York Stock Exchange, no question about that. 
THE COURT: Signed by Robert L. Newburgaer. 
MR. SHAW: No question about that. | 


THE COURT: What is the anticipated use of 


this exhibit, Mr. Mandel? 
MR. MANDEL: This witness has been -- 


THE COURT: Do you expect to question him 


MR. MANDEL: Yes. 


MR. GRUTMAN: I object to that, your Honor. 


about the exhibit? 
MR.MANDEL: If the exhibit is in evidence it 


may refresh his recollection as to facts and what he wanted “— 


THE COURT: You can do that without it being 


in evidence. 


MR. MANDEL: I thin’: I have a right to put it 


in. evidence. 


effect -~ because there are differences within that provision 
al draft and what was done, the prejudicial harm of admitting 
outweighs the usefulness it might have and I don't think 

it should be admitted. If he is serious about saying 


he wants to show it to refresh his recollection, it could 


SOUTHERN DISTRICT COURT REPORTERS, USS. COURTHOUSE 
POUR ¢ SUR OMEN ON ere SEM oy py ity 


| 

| 

| 

| 
MR. GRUTMAN: My objection is that the a 


ae 


| 


| 


10 


: 
| 


| 


| 
. 
| 


19 
20 
| 
| 


Lov? 


rmbr 42 Persky-cross A 1 939 
be dnuwn to the witness but I think he has other purposes 
and I urge it not be admitted. 

THE COURT: I don't see how it can probably be 
prejudicial. 

MR. GRUTMAN: Insofar as the facts don't mes.: 
with what ultimately tranpsired on February llth. 

THE COURT: Obviously it was hard negotiating. 
Go along here for a bit and see -- 

MR. MANDEL: May I have it in evidence, your 


Honor? 


THE COURT: Not at that point. 


MR. MANDEL: They don't denv the authenticity, 


your Honor, and we have not been playing that game -- 

MR. GRUTMAN: Your Honor, there is a reference 
to ee, Gross' alleged capital account -- 

MR.MANDEL: Signed by the president of 
Newburger, Loeb. 

MR. GRUTMAN: The date of the document is 
December 17th, your Honer, which is two weeks before Peat, 
Marwick produced a certified copy with Mr. Gross' capital 
account being half of what is on that documznt and that is 
one of the prejudicial elements I say outweighs any limited 
legitimate usefulness the document might have. It is an 


utterly uncertified document. 
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MR. MANDEL: Your Honor, this is an admission 
by Newburger, Loeb -- 
MR. GRUTMAN: Not binding on Pinley, Kumble. 


MR. MANDEL: It is a paper siqned -- 


THE COURT: We are dealing now with the exam- 


inaction of Mr. Persky. 


MR. MANDEL: These numbers were used in the 


negotiations. 


THE COURT: The numbers on that last sheet? 


MR. MANDEL: Yas. 


MR. GRUTMAN: They were not, because the test- 


imony -- 
THE COURT: No, no, no, please. Mr. Persky 
was there, and you were not, I assume. 


As far as I know, yqowere not at these negoti- 


ations. 
MR. GRUTMAN: No, I wasn't, Judge. 


Q Would the numbers which appear on the last page 


of Defendants' Exhibit V for identification used at any 
time in the negotiations? 

A I don't know whether these specific numbers 
were, because every one had their own set of numbers as 
to what they thought they owed or didn't owe, whether 


they were in positive balance or not positive balance. 
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I can't say these numbers were not used, but I have no 
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distinct recollection that these were used. 

Q Do you have any recollection at all as to 
anything anybody said during any of these negotiatic 
as to how mucn money was owed to Charles Gross? 

MR. SHAW: Objection, your Honor. 
THE COURT:No, overruled. 
By. Yes. 


"y All right, what date does your recollection 


G.t0? 
A : don't know the date, but ati o meetin, with 
you. 
Q What was said at those meetings and by whom? 
MR. SHAW: Objection, your Hor. 
THE COURT:No, over tiled. 
A You were claiming a number which is even hiyner 


than the number here. 
-Q What number was I claimong on behalf of Mr. 
Gross? 
MR. SHAW: Objection, your Honor. How is that 
relevant, what people are claiming they are entitled to? 
THE COURT: Where did we start from with this 
line of inquiry? 


MR. MANDEL: ‘ith the negotiations that ‘a 
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went into on direct, aud I said what were they asking Gross 
to give up. 
THE COURT: Overruled. 
5 A I sort of recollect something between 3 and 


369 sticks in my mind. 


$400,000. 


7 Q 369,000. When do you say that number was 


mentioned? 


9 A In two meetings with you, between December 31st 


eu and February 11th. 


Hf Q The first meeting in my office on January 15th? 

12 A If yasay that is what it is, I will accept 

S| that. 

i | Q We will see in a minute. At that meeting who 

8 | was with you on behalf -- whom were you representing and who 

16 accompanied you? 

W A Paul Risher accompanied me and { don't remember 

18 | whether anybody else was with me. 

19 | Q Was Muh there, at my office? 

x | A I don't emember. 

ot | Q Wnat number did Risher say was owed to Gross? 

2 : A It was substantially lowe, but. I don't remember 
2 | his number. 

24 | Q Substantially lower than 369,000? | 
2 A There was a great diversity between the sides. 
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o | Q All richt. To be clear about this, you | : 
g | were asking Gross to give up the right to receive whatever | 
4 amount was actually owed to him and youwere asking him to | 
| 
5 | take some paper of the new corporation, is that right? | 
6 | MR. SHAW: Objection, your Honor. We have 
7 gone from the point where it has been established that claims 
8 | were made to the question as if the money was due and that 
9 | is improper. 
\ 
10 | THE COURT: We are still exploring the area of | 
ll | what Mr. Gross was being asked to give up, as I under- 
12 | stand it. 
13 : MR. MANDEL: Rigk*=. 
| 
14 | Q Is that right? 
15 | Ss Mr. Gross, as you put it, was being asked to give 
16 | up what he was saying was a cash claim and take some secur- | 
17 | ities as of that moment in an unspecified or agreed upon 
18 | amount aid, in addition, I was there in effect with the | 
| 
| authorization of the general partners, limited partners, 
| subordinated lenders saying they were willing to give up the 
21 | claims “hich they thought they had against Mr. Gross. 
2 So he was to get two things. | 
ee | MR. MANDEL: I move to strike the second half. | 
% MR. SHAW: Objection, your Honor. 
25 | THE COURT: Yes. Strike it out. 
| 
| 
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MR. SHAW: I don't understand that, your Honor. 

The question was what was Mr. Gross going to receive. 
THE COURT: No, asked to give up. 
MR. MANDEL: What was he going to give up 

was the question. 

Q Mr. Gross was not a generai partner at that 


moment, was he? 


A That is correct. 
Y Q He was a withdrawn partner? 
A That is correct. 
Q And as a withirawn partner he had a special 


status under the partnership agreement, Exhibit U? 
A Correct. 
MR. GRUTMAN: I object to special status. 
He had a status provided for. 
THE COURT: Well, the witness says yes. 
So he understands the question. Overruled. 
Q And that status was different from that of the 
general partners, is that correct? 
A Yes. 
Q And especially it was different from that 
of the general partners in the event of a liquidation of the 
business, is that correct? 


A Practically, no. 
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Q Under Exhibit U, was there a large difference 


between the rights of a withdrawn general partner and an 


existing general partner in distribution? 

A Under the language, yes; under the practical 
effect,no. 

Q Practical effect is your opinion, is it not? 

A Well, so is the legal effect. 

Q I am asking you about the legai effect 
and not the practical one. 

THE COURT: His answer is yes, under the legal 
effect. 

Q - Will you please cescribe what the difference 
was between the rights of’ a withdrawn general partner and 
a general partner in liquidation? 

A Well, a withdrawn general partner, as I recol- 
lect therartnership now, was either, depending on which 
sentence you read, to be treated as a limited partner or 
a subordinated lender, and therefore, in order of priority, 
in liquidaticn, as between him and the general partners 
who remained, he had a superior position, but he still was 
inferior to the subordinated lenders who became subordin- 


ated lenders when he was a partner. 


So the practical effect was that the 


legal language didn't make much difference unless there 
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was a lot of money to go around. 
MR. MANDEL: I move to strike that, your 
Honor. 
THE COURT: I will let it stand. 
Q Under the partnership agreement, a withdrawn 
partner got paid ahead of limited partners also, 
did he not? 
A I really don't know. There is conflicting ~ 
language, and I didn't draft that. 
Q Were wu familiar with the liquidation clause? 
A And the treatment clause, too. 
MR. MANDEL: Can you give him a copy -- 
MR. GRUTMAN: No, because it is the only one 
we have, and we like to track you. 
Q Are you familiar with Paragraph 9.2 of 
Exhibit U? Do you remember that? 
A I don't have the foggiest idea of what 
9.2 is. 
MR. MANDEL: I will read it to the jury. 
THE COURT: No, let's not do that. 
How long is it? 
MR. GRUTMAN: 44 pages. 
THE COURT: 9.2? 


MR. MANDEL: It is about a page. 
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THE COURT: How does it advantage you to 
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read it to the jury? 

MR. MANDEL: I want to establish the order of 
priorities -- 

THE COURT: Let him look over your shoulder. 

Q Is is true that under Paragraph 9.2 of the 
partnership agreement the debts on liabilities other than 
to partners, that is, general creditors, must first be 
paid or provided for? 

A Correct. 

Q . And then there must be paid indebtedness 
owing to partners other than for capital contributions 
and interest? 

A Correct. 

Q And then the third order of priority is in 
payment of the partnership interest of any withdrawn deceased 


or adjudicated partner still as the risk of the business, 


x 


right? 
A Yes. 
Q And that meant Mr. Gross, right? 
A I don't know that it meant Mr. Gross because 


there is conflicting language back in another section. 
Q C, after that in payment of the capital of the 


limited partners, is that right? | 
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2 "7 Right. 
3 | Q And then, in payment of salaries for general 
4 | partners, and, finally, inpayment of capital of general 
5 partners? | . 
" 6 A Correct. | 
7 THE COURT: Is this a good time to take 
8 || a recess? 
3 | MR. MANDEL: Yes, your Honor. | 
10 | ~ (Recess.) | 
ll | Q Mr. Persky, can we establish definitely that 
12 your first meeting with me was in my office on January 15th | 
13 | and that Risher and Muh were with you, and in that con- 
14 nec* %n I will refresh your recollection with an affidavi 
15 | you made at one time. | 
16 | (Handing) . | 
7 MR. GRUTMAN: What page is that? : 
18 | THE WITNESS: 13. 
19 (Continued on next page.) 
. 20 
| 
21 
ae 
; 2 | 
2A 
25 | | 
| 


| 
t 
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A Yes, that wouldrefresh my recollection. 
Q fo you now confirm that our first meating was 


on January 15, 1971, in my office, and you had Risher and | 
Muh with you? 

A Yes. 

Q Do you recall that? I show you Defendants’ Ex- 
hibit W for identification and ask youif you know what that 
is. 

A It looks like my notes at that meeting. 

MR. MANDEL: I offer it in evidence. 
MR. GRUTMAN: mae I see it, please? 
MR. MANDEL: Yes. 

(Handing. ) 


(Pause.) 


MR.SHAW: No objection. 


MR.GLATZER: No objection. 
THE CURT: Received. 


(Defendants' Exhibit W for identification 


was received in evidence.) 


9) Do your notes refresh your recollection that 
at that meeting I told you that we thought Mr. Gross was owed 
about $300,000 by the partnershin? 

A That is a -mber I have written here and I would 


guess that is right. | 
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2 Q You knew, did yourmt, that the reason some 
partners were in deficit and Gross had what you called good 


4 capital of a significant amount, was that Gross had put 


into the partnership more than his required capital, is 


that right? 


A ‘Correct. 


8 Q You testified on direct that there was a certair 
amount of required czpital under the partnership agree- 


interest,-is that right? 


A The statement is right. I don't remember 


that I testified to that. 


ment for each partner depending on his percentage of 
Q You testified that there was additional capital 


and that is why some partners had good capital left over. 


| Do you happen to remember that Gross’ required capital was 
about $412,000, undes the partnership agreement? 

A I don't remember his number. 

Q , Will you accept that or do you want to look 
at the agreement? 
wk. GRUTMAN: Which agreement? 
MR. MANDEL: The one that is in avidence, 


Mr. Grutman. There is no other agreement. 


cause they proceedon the assumption they relate to what 


2A MR. GRUTMAN: I object to these questions be- 
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Mr. Gross' so-called additional capital was. 
THE COURT: Let's show it to the witness. 
Q I show you page 5 of Exhibit U and ask you to 
read out the amount of Mr. Gross! required capital. 
MR. GRUTMAN: = can't se the witness, Mr. Mandel. 
A The number set forth -- 


MR. MANDEL: Whatever you say, sir. 


A The numberset forth next to Mr. Gross' name is 
$412,500. 

Q You understand that agreement? What does that 
mean? 

A That is the committed capital. 

Q All right. 


Do you happen to recall that in fact Mr. Gross 
Started out the year with more than twice that amount? 
MR. SHAW: Objection, your Honor. The 
testimony is that the witness wasn't even there then. 
THE COURT: Overruled. Either he does or 
doesn't recall. 
A I kpow he had more than committed capital. 
I don't remember the amount. 
Q And you never knew? 
A I don't remember now. I may have known at that 


time. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHQOUSI 


Sn 


y : ; 
A A AEE NON 


a 2 2 


al 
Pe ie 


Peo 
B 1252 


There is no number that sticks in my mind now. 


rmbr 56 Persky-cross 


Q Do you remember they’ said to you on 
January 15th that we were not interested in a deal where 
partners who owed money were forgiven their debt, where- 


as Mr. Gross, to whom money was owed, would have to take 


paper of a company run by Risher, Muh and Kayne? 


MR.SHAW: Objection, your Honor. 


THE COURT: Overruled. 
Q Do you remember. 


A My notes show that I wrote down part of what 
you have just said and not part of what you said. 


THE COURT: What is your best recollection, 


Mr. Persky? 
THE WITNESS: My best recollection is what | 
I have written here. It says "Wants some cash, not paper 
of corporation, but personal guarantees" and then there is 
a number of $309,000 next to that, and there are some other 


notes, but I don't think that relates to this sentence. 


Q Wi] 1 you read the other notes? 


A Let's start from the top. I wrote "Mandel. 


Doesn't want to talk.” 


The next word is “orderly” and my recollection 


is that meant orderly liquidation. Then I wrote 


| 
| "Present plan and liquidation" which again refers to your 
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request that you don't want the original plan, you want 


liquidation. 

Then there is “Wants some cash, not paper of 
corporation, but personal guarantee" and the number is 
$300,000. 

Then it says “Gross" I guess that means he 
said something, “has to be in business. Other partners 
especially on on-going," meaning ones continuing with 


the firm,"owe money individually" and then to the left of 


that it says "Minimal wait to counterclaims" and then it 


says "5 or 10 percent” and I have no idea of what I meant 


by that. 


Then I wrote "Invitation spen for Gross and" 
something "to call.” 8 
Q Having refreshed your recollection to that 
extent, do you remember that I told you at that meeting 
that a plan where people who owe money get forgiven the 


money, whereas somebody to whom a large sum is owed has to 


give it up, is inequitable and unacceptable? Do you 
remember that? 

A No. 

Q Do you remember that I said to you this was 
especially true since in the event of a liquidation, Gross, 


as a withdrawn partner, would be paid out of the assets of 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


17 


18 


s F&F 8&8 Sf 


Take 
rmbr 58 Persky-cross A 4254 
the firm before even the limited partners? Do you remember 
that? 
A I remember us talking about what Mr. Gross 
might get and you and I were completely at odds as to what 


would really happen. 


Q You said Gross would get nothing in a liquida- 
tion? : 

A . Corres. 

Q - And I.said Gross knew more about the business 


than ju did and he was entitled to make up his own mind 
about what was good for him? Do you recall that? 

MR. GRUTMAN: Your Honor, Mr. Mandel is 
injecting himself into this case far more than he should. 

THE COURT: I was toying with the idea that 
he should refer to himself in the third person, but nobody 
objected and eruebot appreciates the problem. 

MR. GRUTMAN: Yes, and I ask some attention 
be given to that problem. 

MR. MANDEL : There is no problem unless I 
testify, your Honor, and asking questions is not testifying. 
Whether I say "Mr. Mandel” or "I," the witness is free to 
say yes or no and under the rules I will not be able to 
take my oath and contradict him and there is no merit to 


this objection. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS! 


Ayo. 
rmbr 59 Persky-cross ae: 05 


| 
| 
2 | THE COURT: Well, you are going to get your . : 
3 | questions answered, there is no question about that. 
4 MR. MANDEL: Do you want me to say "Mr. Mandel?" 
3 MR. GRUTMAN: Mr. Mandel's averred reticence 
6 about taking an oath and testifying is something he may have 
7 to do. 
8 THE COURT: In any event, we will have an answer 
az) to this eau and Mr. Mandel henceforth refer to yourself 
10 | in the hird person. 
ll Please read the question. 
12 (Question read.) 
13 | A I don't remember that language. 
| 4 | Q Do you remember that in substance? 
| 15 | A In substance, I only remember us talking 
16 about whether or not in fact on liquidation there would 
17 be dollars: left and whether or not the counterclaims had 
18 any validity. 
19 Q Don't you remember that I refused to discuss: with 


21 A I remember you started the meeting, and I 

“ | wrote it down, "Doesn't want to talk.” You really wanted 
- B to terminte the meeting right away. 

2A | Q Do you remenner that Gross said he needed some 

25 cash because he had to be in business? 


| 
| 
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A Yes. That is one of the notes I wrote here: | 


"Gross has to be in business.” 


And he needed the cash so he could go b2ck to 


Q 


his business of being a stock trader, right? That is 


what he said? 
A I don't remember if he identified the business, 
but I remember that statement. 


Q And he said he was willing to make some 


accommodations, he would take some cash and some other things 


if they were personally guaranteed by the people who owed 


him money any way? Do you remember that? 


A I wrote down here “Wants some cash" -- 

Q “ I am asking what you remember. 

A I remember if my memory is refreshed by this 
note. 

Q So you do remember that? 

A Yes. | 

Q Do you remember that both Gross and I -- both | 
Gross -- 

MR. SHAW: Objection. 
Q Do you remember both Mr. Gross and Mr. Mandel 


said to you that they were the judges of what kind of 
deal would be good for Mr. Gross and not you or Mr. Risher 


95 || or Mr. Muh. Do you recall that? 
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2 
| A I don't remember that explicitly, but I 
3 
guess in any negotiation every attorney is saying to the 
4 
Opposition “I think I know whatiis best for my client." 
5 
| That is the way negotiations are conducted. 
6 
Q Do you remember Mr. Gross saying he didn't 
7 
want to entrust his capital to a bunch of Johnny-come- 
8 
latelys who were coming in without any significant in- 
9 
vestment to play around with other people's money? Do you | 
10 
remember that in substance or effect? 
ra 
MR. SHAW: Objection, your Honor. 
2 
THE COURT: Overruled. 
13 
A No. | 
14 
Q Do you remember that you then started to 
15 
talk about all the things that could be done to Mr. Gross 
16 
and all the claims against him? 
17 
A I remember talking about the second category 
18 
you just mentioned, that is,all the claims that the general 
19 
partner, subordinated lenders, limited partners and the 
20 
partnership itself had against Mr. Gross. We did talk 
22 | i | 
Q And you made quite a speech about that, didn't 
| 
= 
you? 
a | | 
| MR. SHAW: Objection, your Honor. 
| 
= | 
| | THE COURT: Sustained as to form. 
| 
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Q You 
deal, there were a lot of lawsuits that would be brought 


against him? 


A I told you that I believed it was in the best 


interests to avoid litigation and that Mr. Gross should not 


on 


7 think these were id’e threats made by people, that they were 
8 backed by substance. 
9 


Q And you were talking about tiie Buckley claim, 
right? | 


A 


Among other things. 


12 Q You stressed the Buckley claim, did you not? 
13 A Tra Suck bey claim was stressed because it did 
14 not arise out of his relationship with his other partners. | 
“| It was one it seemed to me identifiable | 
16 without the emotional attachment the partners had with the 
17 acts of Charley Gross. | 
18 Q The Buckley claim was very fresh in your mind | 
on January 15th, was it not? 

A Correct. | 
21 Q It is something that you had created within 
2 the past 30 days, right? | 

ce MR. GRUTMAN:Objection. 

” | MR. ESTERMAN: Objection. 
25 | THE COURT: Sustained as to form. | 
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Q Before you came into the picture nobody had 
ever asserted a claim against Charles Gross with regard 
to the Buckley situation? True or false? 

A False. 

Q Who had asserted a claim against Charles Gross? 

A In writing, Webster, Sheffield, Mr. Buckley's 
attorneys had recited a claim which although directed at 
Newburger, Loeb named Gross and Company. 

Q Was Charles Gross' name mentioned? 

A Gross and Company was. 

Q Was Charles Gross' name mentioned? 

A I don't believe individually, no. 

Q Was Charles Gross sued by anybody before 
you came into the picture? No. 

A In connection with Buckley? 

Q Yes. 

A That is correct,no. 

Q Was Gross and Company sued by anybody in 
connection with Buckley before you came into the picture? 

A There should have been a cross claim, but 
there wasn't. 

MR. MANDEL: I move to strike the answer. 
THE COURT: Strike it out. <1 take it the 


answer is no. 
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3 Q On January 15th, having done whatever you did 


4 in December, you started saying to Gross and to Mr. Mandel 


3 "If Gross doesn't go along with this transfer agreement, 


he is going to be called to account on the Buckley claim,” 


is that right? 


8 A Among other things, yes. 
Q And Mr. Mandel said to you then that that | 

was nonsense, right? | 
11 A Mr. Mandel did not take seriously any of 
12 | the claims. 
13 Q You testified that Gross wanted to he | 
14 treated differently from other people, is that right? | 
15 ‘i: Correct. 
16 Q He wanted to be treated differently from the | 
7 partners who wera in deficit, didn’t he? | 
18 A Correct. | 
19 Q And he wanted to be treated differently from 
wv the limited partners whom he contended he would precede in 
“) the liquidation? | 
2 A Yes. | 

- o Q And he had an absolute right to want to be 
24 treated differently from them, didn't he? 
25 | A He had an absolute right to want anything 
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he wanted, but he Was wrong. A 1 261 


Q Wrong in what sense? 


A AS a general Partner who withdrew, he still 


was liable to limited Partners 


he had withdrawn, to reimburse them. 
Q That is what you said then? 
A Yes. 
And that was your opinion then? 


And today. 


A Well, you, Mr. Mandel -- 
Q You are allowed to call me "you" -- ‘ 
THE COURT: He can answer any way that is 

comfortable here. The jury understands the picture. 

A Your approach to this discussion, because 
I don't think it really got to a negotiation, was that 
everything that r Said or Mr. Risher said was incorrect, 

Q By the way, on direct examination you said 


the Subordinated lenders were Paid in full. The limited 


Partners didn't get a penny, did they? 
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got a penny? 


money. 
Q Some interest. All right. 

Let's come back to January 15th. The way 
it was left was that Gross sadi “I don't like your plans 
and I don't like your ideas of what's fair" and you said, 
"Well, we have other Ways of dealing with you," in effect, 
and you walked out and said "Call me if you change your 
mind." Is that about accurate? 

A No. I helieve the way we left off was that 


you stated unéquivocally that you thought there was no 
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A IT think they got interest on their loans. 
I am not sure how much. 

Q For a couple of years. But they loge every 
penny, so that if Gross had taken -- 

MR. SHAW: I dont think there was an answer 

to the question. 

A I don't know that that has been finally de- 
termined. 

Q You don't know Newburger, Loeb is in the 
bankruptcy court now, do you know that? 

A Yes. 

Q And as far as you know, no limited Partner ever 


MR. SHAW: Objection. He answered they got some | 
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merit to the claims of the partners or the limited partners 
or the subordinated lenders against Mr. Gross, nor was 
there any merit t2 theBuckley claim,that your client wanted 
cash and if he was to take some paper, it had to be verson- 
ally guaranteed. My positior was, as I left, that it was 
in the best interests of your client to go ahead, it was 

in the best interest of his sister to go ahead, Mabel 
Bleich. You had mentioned during that conversation, 

I think, your intention or the possibility that you might 
seek to restrain the transfer from taking place. I asked 
you to keep me informed of that. You requested that 

I keep you informed of what was going on, and we agreed that 
we would exchange documents, I would give you copies of 
everything, and that it was open, I guess, for either side 
to call. 

Q This is your recollection of the meeting of 
January 15th? Are you mixing it up with other meetings? 

A I only veneebent two meetings with you, although 
there might have been more. The other meeting was with 
many lawyers at the Golenbock office. The 15th meeting 
was at your office. 

Q And you remember only one other meeting after 
that? 


A Yes, I remember some phone calls, but not 
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Q All right, that is your recollection. 


MR. SHAW: I object to the statement by 


Mr. Mandel. 


Q With regard to Mce'2l Bleich and Jeanne paling 


were there a lot of claims against them? 

A At that time I was totally unaware of Jeanne 
Donoghue's relationship with Gross and Company and I don't 
think any talk of claims against her was had at all. 

Q How about Mabel? 

A I think we were aware at that time that she 
was a general partner of Gross and Company and I think we 
discussed there might be claims against her. 


Q So that you were aware, were you not, that 


Mabel Bleich and Jeanne Donoghue were limited partners with 


claims for $75,000 each plus interest, right? 


A If interest had accrued, yes. 

Q You are not sure about the interest? 

A No. 

Q But you are sure about the $75,000 figure? 

A That was the amount of their claim, yes. 

Q And you were asking them to give up their right 


to receive $75,000 each and take some paper in the new 


corporation? 
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A When you say I was asking, I was the spokesman 
that day but it was what the other limited partners wanted 
and the subordinated lenders and general partners were 
asking too. 

Q It was a deal other people had worked out to 


their satisfaction, but that is what was wanted of Mabel 


and Jeanne? 


A Yes. They wanted them to come along with the 
others. 

Q And they had an absolute right to say no, did 
they not? 

A Yes. 

Q And if they said no all of the general partners 


wo had not withdrawn would be obligated to pay them their 
$75,000 each out of their private assets, if the firm's 
assets were not enough, until the last general partner 
went into bankruptcy? 

MR. GRUTMAN: I object to the form of that 
question since it suggests it was immediately oweable 
and payable and therewas no accounting and no offsets. 

MR. SHAW: And this is his opinion based upon 
the partnership agreement, or what? 

THE COURT: Read the question, please. 


(Question read.) 
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THE COURT: Under what circumstances, Mr. 


Mandel? Under normal circumstances? 


MR. MANDEL: On a liquidation of the firm, 


immediately, on a liquidationof the firm or if the firm was 


| 


not liquidated, within six months from the date on which 
they had given their notice of withdrawal. 

THE COURT: I will overrule the objection. 

MR. SHAW: I object on the ground that this is 
a question of law and I respectfully address the Court's 
attention to Exhibit U. 

THE COURT: Well, this is a question of what 
Mr. Persky understood at the time he was negotiating 
here to arrive at a settlement,and he said they had an 
absolute right to say’no and Mr. Mandel is exploring what 
he understood would have happened under these circumstances. 

Go ahead, you may answer. 

A The answer is yes, with the modificatiu.s -- 
in your question you said general partners who had not 
withdrawn, but my understanding was that general partners 
whether or nto they had withdraw if the obligation to 
Mrs. Donoghue and Mrs. Bleich had arisen while they were 
general partners, would be liable, so Mr. Gross would 


be liable to Mrs. Bleich and Mrs. Donoghue and the other 


limited partners. 
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2 Q That is an interpretaion of the agreement and | 
3 : you are giving us your understanding? 
4 | A No, that is an interpretation of the 
| 5 general partnership law. 
- 6 Q And the agreement, and it is your interpreta- 
7 tion, right, and ultimately the Judge will have to tell us -- 
8 MR.SHAW: Objection, your Honor. 
| 9 MR. ESTERMAN: Objection, your Honor. | 
| 10 THE COURT: Sutained. | 
| ll Q It is certainly true that you recognize that 
| 2 all af the general partners would be liable personally to 
13 repay Geanne and Mabel their $75,000 if there was no offset, 
14 is that correct? 
15 A Yes. 
16 Q And against them there were no claims and 
Ww no offsets whatsoever except the Buckley claim? 
18 A Correct. 
Q And it was completely clear, from day 1, that 
without the Buckley claim, Geanne and Mabel could come in and 
21 demand their $75,000 if this feal went through, right? 
~ | A Well, it was even more clear as to Jeanne 
: | Donoghue, until we learned she was a general partner. 
2A | That didn't come up until later. Without offsets or | 
a without the Buckley claim, then I did not see any reason | 
| 
| 
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why if there was such assets why they would not receive 
the money. 

Q Why they wouldn't have the right to be 
paid immediately? 

A No, there was no right to pay immediately 
under the partnership agreement. 

Q Under the transfer agreement? 

A No. The partnership stayed in existence and 
the partnership would have owed the money to Mabel Bleich 
and Jeanne Donoghue under the partnership agreement. 

There was a payout period, not immediately. The corpor- 
ation, in addition, had assumed that liability, to the 
extent it existed,and it was under the same payment schedule, 
because it inherited whatever the payment schedule was 


from the corporation. 


Q Soyour opinion was that the corporation and 
the partnership would not have had to pay the money until 


six months later, until some time -- 


MR. SHAW: Is that the limited partners or the 
general partners -- 
THE COURT: Go ahead. 


~ am sure it was not immediately. It was 


That was your opinion. But if the execution 
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of the transfer agreement were a breach of the partner- 
ship agreement, then the money would become due immediately? 
MR. GRUITMAN: Objection, your Honor. 
MR. SHAW: Objection, your Honor. 
MR. MANDEL: I am asking for his understanding. 
MR. SHAW: How can breach of agreement change 
its terms? 
THE COURT: It is a question of what he under- 
stood it to be. I think Mr. Mandel is inquiring into 
the framework of these various factor and the objection 
is overruled. 


THE WITNESS: Could I have the question read 


THE COURT: Yes. 
(Question read.) 

A I don't remember considering that problem 
in that context then, and as I sit here now, I don't know 
that I have an answer for you either way. 

Q All right. It is true, is it not, that the 
assertion of the Buckley claim has been the only thing that 
has stoodin the way of Jeanne and Mabel getting the $75,900 
owed to each of them since some period, would you say, 
is June of 1971? 


MR. SHAW: Objection, your Honor. 
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THE COURT:On what ground? 


MR.SHAW: It is like saying the only reason 


1 rmbr 74 Persky-cross 
| a person didn't receive money is that they are not entitled 
| 


It is argumentative. 


to money. 


6 THE COURT: Overruled. I think the witness 


7 understands the question. 
8 A If the question is, is the pending litigation 
9 the reason why the money was not paid, I think the answer 


10 is yes. 


1i Q My question was, the assertion of the Buckley 


12 claim is the only reason why Jeanne and Mabel could not get 


13 their money at least after June lf 1971, is that correct? 
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14 | MR. SHAW: I repeat the objection, your Honor. 

15 THE COURT: I thought he answered that 

16 “Yee”. 

17 MR. GRUTMAN: The insinuation is that it is | 

18 the exertion of the claim rather than the existence of 

19 the clain. 

20 MR. SHAW: Look also at Exhibit P, where the 

21 limited partners -insisted there are certain treatments -- 

2 THE COURT: Well, he already answered the questio 

a "Yes." He already said, two questions back -- am I | 

2A right, about that, you said that except for that claim | 

25 there was no reason they couldn't have been paid? | 
| 
| 
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A I said except for the litigation. 
THE COURT: And that involves the Buckley 
claim? 
THE WITNESS: Yes, part of it. 
THE COURT: But there is no litigation against 
those two other than Buckley, is that correct? 
THE WITNESS: I believe so, yes. 
THE COURT: Then you have your answer. 

Q You knew in December of 1970 that if the 
transfer agreement were to be made the new corporation, 
your client, would be forced to assume allof the debts owed 
by the partnership? 

A All of the known debts, yes. 

Q And since all of the assets of the partner- 
ship were bitin sold by the partnership to the new corpor~ 
ation, if that. provision for the payment of debts had not 
been made, the deal would have been a clear fraud -~- 

MR. GRUTMAN: Objection, your Honor. 

MR. SHAW: Objection, your Honor. 

THE COURT: Read that back, please. 

(Read.) 

MR. MANDEL: A clear fraudulent conveyance, 
your Honor. 


THE COURT: Any objection if he amends it? 
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2 MR. GRUTMAN: Yes. Roigse 
3 MR. SHAW: It is a question like if you had done 

4 A, B, C and D, you would have lied. | 
5 THE COURT: He is asking whether at the time | 
6 of this transfer he as a lawyer knew that it was essential 


7 to do this. 


8 MR. GRUTMAN: That is rot the question, 

9 ‘Judge. It is deliberately couched in this sinister fashion | 
10 ! as though if you took something without paying for it, it 
ll would be a crime, whereas if you paid for it, it would 

12 be a perfectly proper transaction. The law requires -- 
13 THE COURT: Let's get a stipulation to 

14 | that effect, and I take it that is the witness' under- 
15 standing? 

16 THE WITNESS: Yes, sir. 

17 THE COURT:Next question. 

18 Q Do you recall that during the negotiations 


with the other people there were questions of whether they 


2 would be willing to make the deal if $150,000 were to be 
21 paid out to Jeanne and Mabel and the other limited lenders 
2 and subordinated lenders didn't get cash right away? 
2 Do you remember anything about that? 
24 A That topic was discussed, but not the way 
25 you phrased it. | 
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Q When was it discussed? 

A Constantly. 

Q Beginning when? 

A I guess in Novemer, when it became apparent 


that there was @ chance of making a transaction, and the 
Payout of cash was objected to by three differant categories 
of people. Originally the exchange had said unless there 
is an influxion of new capital and all the other capital 
Stayed in, they wouldn't apprpve the deai. They eventually 
backed off from that position and let the corporation set up 
the reserve. The limited Partners and subordinated lend- 
ers took a very Strong position that no money should go 
Cut while they remained unpaid if they were gOing to extend 
their debt instrurents and take the debt instruments of the 
coproration, and the corporation, in a third category, at 
One point said "We agree with the exchange, We need 
every dollar we can to operate," 
Q So that the deal would have been killed unless 

Some way were found to hold Jeanne and Mabel and Charles 
Gross at bay in their demand for immediate Payment? 

MR. SHAW: Objection. 

THE COURT: As to form, yes. 

MR. MANDEL: i will Struggle with the form, 


your Honor. 
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Q So that you knew that there could be no " 
successful transfer agreement unless there was some way to 
show other parties to the agrement that 75,000 wouldn't 
have to be paid to Mabel right away and 75,000 wouldn't 
have to be paid to Jeanne right away and that Charles' 


claims would have to be paid right away? 


A The answer really is no. I think unequivo- 


cally you are right, that there wouldn't have been an agree~ | 
ment if that money had to come out right away, but it | 
wasn't due right away. If there had been no agreement, 

there would have been lawsuits, in any event, against 


Mr. Gross, by the general partners, limited partners and 
subordinated lenders. 


Q This is your prediction and I move to strike 
it. 
THE COURT: Yes, strike it. 
MR.MANDEL: That was not responsive, your 
Honor. 


THE COURT: Strike it out. 


Q Please answer my question. 


———— ana 
—— 


A If the money had to come out right away, there 
would not have been a deal. 


Q If the money had to come out within six months, 


could there have been a deal? 
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- | A The way the agreement was finally drafted | 

3 | and approved and signed, it was perfectly contemplata-le 

4 that a Court might order a payment in six months, 

a Q They were taking a risk but they also knew the | 

6 | Buckley claim was going to be asserted within a few days, 

7 isn't that right? 

8 MR. SHAW: Objection, your Honor. 

’ THE COURT: Overruled. 

10 | A I don't think anyone knew whether or not the 

11 | Buckley claim would ever be asserted. 

12 Q I say, and I ask you whether you knew the 

13 | Buckley claim would be the basis of a litigat — within a 

14 few days after this deal was finished? 

15 | MR. GRUTMAN: At what point in time is asked 

16 for that opinion? 

7 THE COURT: Prior to the closing. 

18 A No. 

19 Q In fact, you had prepared a complaint in the 

0 partnership name beforethe closing? 

~ A Yes. 

2 MR. MANDEL: Your Honor, I have the original 

3 | here, Exhibit x for identification. 

2A THE COURT: All right. 

25 A Yes. | 
| 
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Q You caused the prepa 


on or about February 4th, did you not? 


A It was prepared the day before we had the 


ever date that was. 


meeting at Golenbock and Barell, wheat 


Q You see a date on the complaint, do you not? 


A I see a month and a year. 


Do you see the date February 4, 1971? 


Yes, on page ~ 


Do you see your signature, Robert Persky? 


A Correct. 


Q In this complaint you asserted only one claim 


against Charles Gross and Gross & Company, right, the Buckley | 


claim, and nothing else? 


A Correct. 

Q No other claims? 

A Correct. 

Q Nothing else, none of this other vague ~~ 
MR. GRUTMAN: Objected to, as far as it has 

gone. 

THE COURT: Sustained. 

Q Who authorized you on behalf of the partner- 


ship of Newburger, Loeb to draw this document, which 


| 
| 
| 
| 


you never served? 


A The Executive Committee. 


SO meee oe UES pee pe ne ae ee ee NRE os Teg Ee Leo eh ee ee eg 
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Who were they? 


At that time I guess was Bob and Andy New- 
burger -- I don't remember the other members -- I think one 


of the Sterns. 


Q Were you present at a meeting? 


A No. 


Q Did they authorize you personally? 


A No. 
How didyou get the authorization? 
From Mr. Berkow 


Your client, Berkowitz? 


MR, GRUTMAN: Objection. 
MR. SHAW: Objection. 


The member of the new group? 


MR. GRUTMAN: Objection. This is argumenta- 


THE COURT: Objection sustained. 


Berkowitz wasnot a partner, was he? 


A No. 

Q As a matter of fact, when you drew this com- 
plaint on February 4th, the Partnership did not even own 
the Buckley claim, isn't that right? 

A I don't know that. 


Q The Buckley claim, the Buckley assignment was 
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2 | in escrow until March? Right or wrong? ¥ 
3 A I don't remember. It might have been -- until 


ita last payment was made, possibly. 


Q ve was in escrow until March, and haven't you 


so testifi«i? 


7 A I may hava. I don't remember. 


: Q You remember the papers? Is your recol- 


lection refreshed now? 
10 a What papers? 


The settlement papers regarding the Buckley 


Q 
claim. 


bo A I remember it was in escrow, I don't remember 


: the date on it. 
15 MR. GRUTMAN: My recollection is, your Honor, 
16 the settlement was on or about December 17th -- 
Ww || MR. MANDEL: Well, let's talk abouc the docu- 
18 ments. 
19 THE COURT: Let's find out from the witness. 
20 MR. SHAW: There is an escrow agreement, 
21 your Fonor, which I am looking for right now. 
- MR. GRUTMAN: March of '71. 
- 3 MR. MANDEL: Here it is. 
a4 Q I show you Plaintiffs' Exhibit 48 and I ask 
- you whether it is not true that the assignment of claims 
| 
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MR. GRUTMAN: Could we have"escrow* defined 
so that the jury understands it? 
THE COURT: Let's not interrupt the flow of 


the questions here. We will do that, but let him answer 


rirat. 
Q Can you answer my question? 
A Yes. The answer is yes. 
Q It was in escrow? 
A Yes. 
Q And it wasn't released from escrow until some 


time in March? 

A If the second payment was actually made in 
March, the answer is yes. 

Q So that when you drew your first complaint on 
behalf of the partnership, which you never served before 
the transfer agreement and you drew your second complaint 
on behalf of the corporation, which you did in February, 
you were bringing suit on a claim which neither of those 
parties owned at the moment you started the suit, is 
that right? 

MR.GRUTMAN: Objected to, your Honor. 
THE COURT: Overruled. 


A The first complaint was not drawn for the 
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| purpose of starting suit. It was drawn for the purpose of 


giving it to you so you could see in writing the clain. 


MR. MANDEL: I move to strike and 


ask him to answer my question. 


THE COURT: I will let it stand. 


Q How about the second complaint? 
A I didn't have anything to do with that. It 
was turned over to the litigation department. I may have 


signed it but I didn't draft it. 


Q It is exactly the same as the first complaint, 
dan‘t Lf? 

A It may be. I don't know. 

Q You don't know? You have been a party in this 


case for all these years -- 


MR. GRUTMAN: Objection, your Honor. 
THE COURT: No, overruled. 

A I don't know whether -- 

Q You have been accused in this case of 
fomenting a baseless claim based on the Buckley claim, 
isn't that right, .7ainst Gross, Bleich and Donoghue? 

MR.SHAW: Objection. 
THE COURT: Overru ‘ed. 
A That is the claim. 


Q You have never bothered to look to see 
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2 | what claim it is? | 
g | A I didn't say that. All I said was I never | 
4 bothered to look to see whether the two documents were 
5 identical. 
6 Q All right. Look now. Except for the name | 
7 of the daintiff, is there any difference? 
8 THE COURT: Do you represent there is no dif- 
9 ference? 
10 MR. MANDEL: As far as I know, there isn't. 
ie MR. SHAW: As far as that goes, your Honor, 
a if there is any difference, we will bring it up tomorrow. 
13 MR. MANDEL: Is this a good time to stop, 
14 your Uonor2 
1 | THE COURT: It probably is. 
- Ladies and gentlemen, 10:30 in the morning. 
7 (Jury leaves the courtroom.) 
18 (Adjourned to Tuesday, July 1, 1975, at 
19 10:30 ace | 
« 
21 
22 
78 | 
“ | 
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Newburger, Loeb & Co., Inc. 
et al 


vs. Vi Civ: 665 


Charles Gross, et al. 


New York, New York. 
guly 1, 4975, ~ 10:30 A.M, 


(Trial resumed.) 


(In open court; jury present.) 


ROBBER? S. PERS KR Y resumed. 
CROSS~-EXAMINATION (continued) 
BY MR. MANDEL: 

THE COURT: Good morning. 

THE CLERK: Mr. Persky, you remain sworn. 

MR. GRUTMAN: Your Honor, before Mr. Mandel 
resumes, a request was made yesterday that we attempt to 
find our computer runs on certain billing for 19871. 
don't say this is complete, but I have what computer runs 
there were and it shows there was $5,533 in fees outstanding, 
and $35.75 in disbursements. 

MR. MANDEL: I don't understand. 

MR. GRUTMAN: That is all I could retrieve. 


MR. MANDEL: You mean vou cannct find out from 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 


a SPAM YOIN& SY Te et } 


tw 


rmb-2 A 1283 
your records how much Newburger, Loeb, Inc., was billed 
for the work leading to the transfer agreement on February 
117 
MR. GRUTMAN: All I can find are computer runs 
that end on September 13, 1971, and they show fees of 
$5,533, and sibaseanes:, KB Ob There may have been 
some greater than that paid from the time the work started, 
Since I find in the computer runs disbursements in the 
Buckley matter cf 2465.15, a portion of which I assume was | 
paid, since as of September 13, 1971, the disbursement s not 
paid are 35.75, $35.75. 
‘MR. MANDEL: Your statement, Mr.Grutman, 
i take it is that eas run shows what was open as 
of a certain moment? 
MR. GRUTMAN: I can only say this is all of 
the computer run I can find, and here it is. 
MR. MANDEL: Inother wo ds, you have no way of 


finding out what the fee was that was paid for this par- 


ticular job? 
MR. GRUTMAN: Tht is correct, I can do no better 
in the time you have given me -nan to give you the informa- 
tion I have supplied. 
MR. MANDEL: I will keep the request open -- 


THE COURT: Does your firm maintain a file of 
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MR. GRUTMAN: No, your Honor, we don't keep 
them for that many years. 

THE COURT: When you send a client a bill, 
you don't keep a copy? as | 

MR. GRUTMAN: No, sir. When the bill is paid, 
the computer is wiped off and the bill is destroyed. 

MR. MANDEL: How about your client, Mr.Shaw, 
does it show how much was paid by -- 

MR. SHAW: I only came into this case a year 
ago. 

THE COURT: Mr. Shaw will undertake to find out, 
Mr. Mandel. 

MR. SHAW: I will speak with Mr. Risher and see 


what I can come up with. 


BY MR. MANDEL: 

Q Mr. Persky, in speaking to you yesterday about 
the individuals who were forming the new group to acquire 
the business of Newburger, Loeb, who were your individual 
clients, I neglected to mention the name of Sloane. Was 
Sloane a member of that group? 

A I have no conscious recollection of Sloane 
being around. I think he was in California during this 


time and I don't know what arrangements he had made to 
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participate in the on-going business. 
Q You do know, do you not, that he got the same 
I 


kind of stock at the same price as Risher and Muh at 


the closing, is that right, on February 11? 


A I don't know about amount, but -- 

Q I didn't say amount, I said the same kind. 
A The nature, yes. 

(e) And the same price? 

A I don't know about the same price. Price 


was calculated in a very arbitrary fashion. There was no 
book value to common stock and the Exchange required a 
minimum investment of $10,000. So if someone was getting 
less than someone else, their price per share might have 


been higher because it had to aggregate $10,000. 


Q You Rave available your closing binder, do you 
not? 

A Yes. 

Q Can you ascertain from this how Many shares 


Sloane got on February 11 and at what price? 
(Pause.) 
A Unless I am missing it, I don't see anything 
in here that gives, as to Mr. Sloane, the number of shares. 
The NASD application asked for the names and number of 


shares of people getting more than 10 per cent -- 
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Q Is the schedule attached to the transfer x 


agreement itself? 


’ 


THE COURT: Can you help him to find that, wie 
it out,in the interest of time? 


A I see. Schedule F has 50,000 shares for Mr. 


Sloane, but no price. 


Q 50,000 shares of voting stock, right? 

A It doesn't say voting, but my recollection is 
voting. 
Q He is right on the page with Muh and Risher? 

A Right. 

Q And Kayne? 

A Correct. | 

Q And so it would be 50,000 shares at five cents | 
per share, right? 

A One-twentieth of 50,000 is what? 

Q I will withdraw the amount. I will withdraw 


the question as to what he paid -- 
A His price may have been twenty cents, if it 
had to come out to be $10,000. 
MR. MANDEL: I would like to offer this whole 
binder, your Honor, so we won't have any questions of 
missing documents as to what happened on the night of 


February llth. 
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- | MR. SHAW: I object upon the ground that it | 
3 | contains so much information that is a duplication and is | 
4 voluminous and unnecessary and will clutter the record. | 
| 
5 | I have no idea what is relevant and what is not relevant | 
| | 
6 | in there and if there is something Mr. Mandel thinks is | 
7 important, I think he should point it out to us rather than 
: just hit us with a five-pound document. 
: | THE COURT: This which shall be marked Defendants’ 
10 | Exhibit Y for identification is the concededly authentic | 
11 | set of the papers of the closing of the evening of February 
12 | Ll, L971) i8 that correct? | 
13 | MR. GRUTMAN: No, I think it may be more than | 
i4 | that, Judge. It is Mr. Bamberger's closing binder, and | 
15 | it may have a number of papers that were not annexed as 
16 exhibits to the transfer agreement. That is readily appar-| 
W | ent from the difference between the size of Exhibit 24 | 
18 | in evidence and Exhibit Y for identification. 
19 | THE COURT: Mr. Persky, what is Y for identi- | 
| } 
20 | fication, how would you describe it and what is contained in 
ere 
2 THE WITNESS: The first document in there, | 
of i | 
- | under Tab Number l -- | 
24 ] MR. SHAW: Objection, your Honor. This is not | 
| 
5 | the right approach, I con't think | 
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I would like to understand whether 


THE COURT: 
these are papers that were considered and executed and were 


part of an overall package on the night of February iis 


1971. 


6 | THE WITNESS: Well, in one sentence, the majority! 
7 | are, but not every one of them. The first document, for | 
‘ | instance, is a summary prepared some time subsequent to 

9 that of what transpired that night. It is what lawyers call 
10 | a closing statement. Then there is an index and then -- | 


THE COURT: Did Mr.Bamberger prepare that? 


T HE WITNESS: Yes. 
THE COURT:And this was under your direction, 


I assume? 


” THE WITNESS: Yes. Then documents 3 through 29 
16 | -- no, 3 through 28 -- would have been documents executed 

W | the night of the closing. Document 29 was a letter sending 
18 some of those documents in the New York Stock Exchange; | 


19 30 is the certificate of incorporation and the bylaws, 
20 | filed at another time. Then there are a whole series of 
21 | documents relating to subsequent approvals from the New 
a | York Stock Exchange, State of New York, State of Connect- 
= icut, State of California, NASD advertisements of the | 
aA | reorganization that appeared in the Wall Street Journal. 
2 MR. GRUTMAN: These are the things lawyers put 
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on their shelves to impress clients, your Honor. 


I don't think we have to put it into the record 


of this case. 

MR. SHAW: Your Honor, with respect to the 
Subsequent approvals by various agencies, I think your 
Honor made a rvling that some of those are not relevant. 

THE COURT: I will admit Exhibits 3 through 28, 
therein so tabbed, together with the index, and excluding 
the closing statement, at this point. 

MR. GRUTMAN: Fine. 

MR. MANDEL: Fine. Thank you. 

(Defendants' Exhibit y was received in 

-- idence.) 

THE COURT: yY is received in evidence to the 
extent the record reveals. 
BY MR. MANDEL: 

Q After the Closing, or before the closing, 
Sloane was a director of the new corporation, wasn't he, 
as well as a stockholder? 

A Yes,Sloane was one of the directors. 

Q He was one of the officers of the corporaticn, 
wasn't he? 

A Yes. 


Q And he was Closely associated with Kayne, was 
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He worked in the same office with Fred Kayne. 
Q And he and Fred Kayne came to Newburger, Loeb 


together, or Sloane brought Kayne in, is that correct? 


A That happened before I arrived on the scene. 


I don't know. 

Q iL bring you back, Mr. Persky, to the meeting 
in my office of January 15, 1971, about which you testified 
yesterday, when you were there with Muh and Risher and 
I was there with Mr. -- Mr. Mandel was there with Mr. Gross 
and there were conversations which ended with your leaving 


my office not being satisfied or gratified with your 


results, is that correct? 

A I would say that neither of us was satisfied or 
gratified. 

Q You and Muh and Risher immediately put in a 


telephone call to Sloane and Kayne in California, right 


after that meeting, didn't you? 


A Yes -- I don't know about Sloane, but Kayne. 
Q Immediately after that meeting? 
A From your enn 
Q From my lobby. What did you tell Kayne? 
MR. BIEHL: Objection, your Honor. 
THE COURT: You are representing Kayne? 
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MR. BIEHL: That is correct, your Honor. 
THE COURT: Mr. Mandel, let's find out who Mr. 
Persky was representing. 

Q You were representing Mr. Kayne, is that 
correct, at that time? 

A I don't remember whether this was during the 
period that he had withdrawn in disgust from the negotia- 
tions -- 

THE COURT: Was this conversation the subject 
of any prior testimony? 

MR. MANDEL: Not yet. 

THE COURT: Was it ever explored in an examina- 
tion before trial? 

MR. MANDEL: Not to the best of my recollection. 

THE COURT: There may be a basis for an 
attorney-client privilege there. 


MR. MANDEL: There may be. 


Q Let me ask: Was this a confidential communication 


between you and Mr. Kayne? 
MR. BIEHL: I object, your Honor. 
THE COURT: Yes, I will sustain the objection. 
MR. MANDEL: Well, your Honor, not every attorney 
client communication is privileged, only confidential 


communications, and it is incumbent upon the person who 
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asserts the privilege to prove it. 
If Mr. Persky was Mr. Kayne's attorney at 
this moment, and I believe he was, and if he says this was 


a confidential communication, that is the end of it. 


Unless he is willing to say both things, I am entitled to 
7 the contents of the communication. I may be shouting too 
much, your Honor, but I am sure that -- 


THE COURT: My concern is whether the word 


"confidential" isn't a word of art, like an agent saying 


"I was an agent.” 


12 MR. MANDEL: That is the establishei test,your 
18 Honor. 
THE COORT: That is the word of art that is the 
15 capstone of all the sbdenbaaes statements. 
16 Was this, Mr. Persky, communication one on the 
W basis of which -- was this one that you and your client were - 
18 discussing matters that were not to he revealed to anybody | 
19 for purposes ofmaking legal decisions as to his rights | 
2 | or his steps? 
21 THE WITNESS: My recollection of the conversa- 
sa tion was such that I would have made it in front of Mr. 

. 3 | Mandel. 
2 || THE COURT: All right. 
25 : MR. GRUTMAN: I want it clear that any objection 
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made is not made because there is an intention to withhold 


3 information from the subscriber, but that as -a lawyer 

4 one cannot make a disclosure without the permission of 

5 the client. 

6 THE COURT: Ladies and gentlemen, I will say 

7 to you, and Mr.Grutman has a good point, that where an 

8 attorney and a client have a relationship in which they 

9 talk bout things in confidence, the attorney, by law, 

10 is forbidden to reveal the subject matter of that conversa- 

ll tion. That privilege is the client's privilege to eit her 
Le enforce it or to give it up. 

13 Mr. Kayne's lawyer here is asserting that the 

14 privilege exists and he on behalf of Mr. Kayne is not 

1 | prepared to waive it, as we say. 

16 . MR. BIEHL: At this point, your Honor, I ; 
17 


would like to point out also that at that time Mr. Persky ! 
was representing the corporation formed at the end of 
December, and I am not even clear whether or not that 
privilege does attach to the corporation and Mr. Kayne as 
an incorporator. 

THE COURT: Mr.Shaw is not asserting any 
corpo~ate privilege. 

MR. SHAW: I am not,your Honor. 


MR. MANDEL: Your Honor, I am anxious to avoid 
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any possibility of error on this point. 
3 THE COURT: I will give consideration to 


You have established that he called Mr. Kayne 


this. 


and go on to another -- 


6 MR. BIEHL: Inasmuch as Mr. Persky said he 


would have made this statement to Mr. Kayne in front of Mr. 


Mandel, I will withdraw the objection. 
THE COURT: Very good. 


You may answer. 


What didyou tell Mr. Kayne in that telephone 


13 A I tried to repeat to Mr. Kayne th» substance 


of the conversation betweenyourself, Mr.Gross, myself 


and Mr. Risher that had just transpired at your office. 


bc Q And Mr. Muh? 
u A And Mr. Muh. 
; 
18 Q Did you tell him we were pretty tough about it? 
A I think, because Mr. Kayne was concerned about 


this, I said that Mr.Gross would rather see the partnership 


21 go into bankruptcy than go along with the transaction. 
sa Q Did you say brankruptcy or liquidation? 

= = A I think I used the word “bankruptcy,” because 
aA that was Mr. Kayne's major concern. Don't forget, he had 
25 been a partner and if the partnership went into bankruptcy, 


| 

if 
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he would have gone into bankruptcy. 


Q The fact is that Gross said at the meeting he 
preferred an orderly liquidation? 


MR. SHAW: Objection, your Honor. Didn't we 


go over this yesterday? 


THE COURT: Overruled. 


Q Isn't that what you testified yesterday your 
notes show? 

A What I testified yesterday was that your posi- 
tion was, on behalf of Mr.Gross, that an orderly liquidation 


would result in something being left for the general part- 


ners. Our position and those of the other parties to the 


proposed transaction was quite to the contrary, that 


it would result in bankruptcy. Mr. Kayne's concern was 


bankruptcy. 

Q So you told Kayne that Gross and Mandel said 
they preferred a bankruptcy, is that your testimony? 
19 A That is the way I interpreted what you were 


saying. 


Q I would like to move now to your handling of the 


Buckley churning claim. You testified on direct that 


this file came to you when, in November or December? 
A My recollection is some time in November or 


early December. 
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Q At that time Mabel Bleich and Jeanne Donoghue 


were partners who had not given notice of withdrawal, 
right? 


5 A Limited partners, yes. 


Q And Charles Gross was a partner who had given 


; notice of withdrawal but his capital was still being held 
by the partnership at the risk of the business, is that 


correct? 


That's correct. 


A 


Under the formula for determining how much 


Q 


money Gross would be entitled to, he still bore some pro- 
13 portion of the losses or gains that would be incurred by 
the firm until the end of the calendar year, is that 
correct? 


Yes. 


A 


" Q Do you remember that? 


Yes se 


19 Q That is correct? : 
| 

20 A Yes. 

22 


a Q In handling the Buckley claim you were acting | 
as attorney for the Newburger, Loeb partnership? 


his A Correct. 
2 Q And not as attorney for the new group trying 
3 to buy the business, is that correct? 
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Correct. 
The new group had no interest, legal interest, 
in the churning claim and no legal relation to it at 
the moment, is that correct? 

A Correct. 

Q So you were acting as attorney for the partner- 
ship and the partners, is that correct? 

A For the partnership. 

Q Did you recognize that the partnership had 
a fiduciary duty to the partners? 

A I recognized both that and that the partners 
had a fiduciary relationship to the partnership. 

Q Did you recognize that as attorney for the 
partnership you also had a fiduciary duty to the individual 
partners? 

A Not where their interests conflicted with the 
partnership, which was a separate entity. 

Q So you felt that where there was a difference 
between partners and the partnership about partnership 
business, you were free to treat the minority partners as 
though you had no fiduciary responsibility to them? 

A No, that is not what I said. 

All right,you explain it. 


Isaid that a partnership is a legal entity and 
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that there is a duty of each partner to the partnership i 


and occasionally you find a partner is acting in conflict 
to the partnership and the attorney for the partnership 
has to see that the partnership is his primary interest 
and if that person -- I am not saying that is the case 
here, but I want to make it clear -- if the partner is 


stealing money from the partnership, then the obligation 


+ ees 


of the attorney for the partnership is to go after that 
Partner and get that asset back, and you can't have a 
fiduciary relationship to that partner in relation to that 
act. 

Q Did you feel you had a fiduciary duty to 
Bleich and Donoghue to handle the Buckley matter in a way 
that was fair to them? | 

A Yes. They were creditors, to the extent they 
were limited partners -- they were senior to general part- 
ners. When I got the Gross claim, the one that Webster, 
Sheffield had developed, I was unaware of the relationship 
of either Mrs. Bleich or Mrs.Donoghue to Gross & Company. 

Q But you learned of that relationship before the 
closing, did you not? 

A As to Mrs. Bleich, but not as to Mrs.Donoghue. 

Q And you knew from the outset of Mr. Gross' 


relationship to Gross & Company, is that correct? 
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. | A At the outset, when I got the file, yes. 
| 3 Q Did you feel or recognize that you had an 
4 obligation as attorney for the partnership to make sure 
5 that you and the partners treated Gross' interests fairly 
6 and in good faith? 
q A Let's take his interest separately. His inter- 
. est in relationship to the Buckley claim, because of his 
. prior affiliation with Gross 5& Company, was directly 
* and clearly adverse to Newburger, Loeb & Company, the 
11 partnership. 
2 Q You made that determination, is that correct? 
13 A Basedon the facts recited in the Webster, 
sy Sheffield counterclaim. 
1 Q Did you feel that you had any obligation before 
16 seeking to pursue Mr.Gross and the other partners of Gross 
W & Company who were also partners of Newburger, Loeb, 
le to make sure that the claims against them were not flimsy 
poppycock? 
A Mr. Mandel, I don't think it was my job or 
21 the job of any attorney to be the trier of fact. There were 
= sufficient transactions in the file I got to raise in my 
_ * mind a bona fideness of the claim. Whether or not it 
2 would be ultimately decided one way or the other was not 
2s) 


my job, but clearly, as a pure matter of law, not a question 
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of fact, not a question of discretion, that when that claim 
had been made against Newburger, Loeb reciting the fact 
that Gross & Company was the originating broker, that a 
minimum precaution, a minimum step would have been a cross 
claim-over against Gross & Company, and that is all that 
t &i4, I picked up that cross claim on behalf of the 
partnership because it was an asset of the partnership. 

Q Are you saying there is no difference between 
a cross claim and an assignment of a claim? 

A As a practical matter, at that point there was 
not. 

Q A cross claim means a statement by the defendant 
saying "I don't know if there is any validity to this claim 
or not, but if there is, then somebody else owes me the 
money", is that correct? 

A No. Someone else is liable or responsible. 

Q Is liable or responsible to me if I am responsible 


to the plaintiff. 


A Well, maybe directly, not just to the inter- 
mediary. 
Q A cross claim in this case would have been 


to say, "We are bringing Gross & Company into the arbitra- 
tion. We are not saying that Buckley is right. If Buckley 


turns out to be right, we want Gross & Company to reimburse 
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us for any damages which we suffer"? Would that have 
been a cross claim? 


A If the arbitration had continued, that would 


have been the cross claim. 


Q Now, an assignment of a claim is quite different|, 
isn't it, Mr. Persky? 
A Not in this context. 


Q All right, an assignment of a claim is one 


~ 


where the defendant, in this case the partnership, says, 

I will buy Buckley's claim for a penny or a dollar, or 
for nothing, and I will then take the position of standing 
in Buckley's shoes and saying, "You were wrong, you did 
something bad, and I want to make a profit on it." 

Isn't that what the assignment of the claim means? 

A Not really. At that point we were settling 
the arbitration, that was being discontinued. The cross 
claim had not been asserted by Golenbock & Barell. The 
only thing we could preserve was the substance of that cross 
claim that should have been asserted. As part of the 
settlement in addition to the cash Buckley was paying, 
he was giving us the rights that would have flowed through 
that cross claim. Whether or not those rights would have 
been successful was an issue to be determined later. 


If the partnership had gone into bankruptcy, 
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the receiver would have made up his mind as to whether 


or not to pursue the clain. You are putting different 


labels on the same set of facts. 


Q It is your testimony here as an attorney that 


there is no difference between a cross claim and an 


assignment? 


A And it is my testimony that in substance what 


was happening here was the same thing as would have happened 


had there been an assertion of a cross claim, but since 


we were settling, it had to be done by assignment. 


Q There was another alternative open besides 
taking an assignment, wasn't there? There was the alterna 
tive of bringing a separate action against Gross & Company, 
saying, "We suffered some damage because of something you 
did and we want to be made whole for the damage”? There 
was a possibility, wasn't there? 

A Yes, I think that is partly what is going on 


here. 


Q And that is entirely different from taking an 
assignment of the cross claim? 
MR. GRUTMAN: I object to that as argumentative', 
your Honor, as a matter of law. 
THE COURT: No, overruled. 


A That would be, I guess, in lawyer's language, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


os 2 & SS 


rmb~-22 Persky-cross ~, 


a separate cause of action. 
Q Well, it is a contractual cause of action on 
behalf of the partnership itself rather than a purchase 
of Buckley's claim and standing inBuckley's shoes? Those 
are different things? 
A But they arose out of the same operative facts. 
MR. MANDEL: I move to strike. 
THE COURT: Strike it out. 
Q Now, answer my question. 
MR. GRUTMAN: Objection, your Honor. 


THE COURT: Overruled. 


Q ' Those are different things, aren't they? 
A They have different legal labels, yes. 
Q They have different mear’ngs and consequences, 


do they not? 

A No, the consequences would have been the same. 

Q The consequences of a victory on the Buckley 
churning claim would have been the amount of theBuckley 
claim, right? 

A It may or may not be. 

Q The consequences of a victory on a damage 
action would have required Newburger, Loeb to prove that it 
had been injured in some way, right or wrong? 


A It would have been dollar losses. 
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It would have been different? 


A I don't know whether they woulc have been 


different. | 


Q All right. Now, are you also and were you then 


also familiar with the law that a joint tort feasor may 


not purchase the claim of the person damaged? 


then. That is not an area I have any expertise in. 
Q You never heard of that? When you looked at 


A I don't know that that was the law now or : 


theBuckley file, you saw that the claim was made by Buckley 


for the first time in 1970, right? 
A I think that was the time of the counterclaim. 
4 | Q And you saw that the thing complained of occurred 
6 between 1962 and 1966, right? 
16 | A I think those were the dates, : 
7 Q And you saw that between 1966 and 1970 neither 


18 | Buckley nor his lawyers, eminent lawyers ,Webster, Sheffield, 
19 ever made any claim that something wrong had been done? 
20 A Well. neither had Newburger, Loeb commenced an. 
21 action. 
2 Q Answer my question. 
- 2 THE COURT: The answer is you saw that? 
“ THE WITNESS: Yes. 
6 THE COURT: Strike out anything else. 
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2 | Q And you saw in the file that in 1969,or 1968, 
3 | Buckley and his attorneys, Webster, Sheffield acknowledged 
4 | the validity of Newburger, Loeb's position, that they 
5 were entitled to something on the debit balance, by taking 
6 | stock from the Mw: rill Lynch account of the Buckleys and 
q | handing it over to Newburger, Loeb? You saw that in the 

| 
. file, didn't you? ' 
° A I don't remember that in the file. 
0 | Q You don't remember knowing that fact? 
1 | A No, and I don't know it today. 
2 Q You also saw in the file, did you not, that -- 

| 
13 | MR. GRUTMAN : Your Honor, I object to the “You 
i also saw." The witness says he has no present recollection 
15 of having seen what is incorporated from the antecedent 
16 question and it is grossly improper to say, “You also say." 
3 THE COURT: Overruled. 
18 Go ahead. 
19 Q You also saw in the file that the Buckleys had 
sa furnished a financial statement showing their inability to 

| 
21 pay in full, right? 
” A That is correct. 
- & Q And that they had certified that statement as 

a true? 
% A I thought it was the attorneys who represanted 
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2 it was true. I didn't remember -- : 
3 | Q You ¢on't remember that Mr.Silverman asked 
4 and got a letter signed by the Buckleys themselve: saying 
5 that the balance sheet was accurate? 
6 A I remember the balance sheet and I don't 
7 remember who made t:< representation. 
: | Q And you also saw, did you not, that tke Buckley P 
2 had an offer in the file, or the file showed that Buckley's 
_ 
“ father was willing to make a payment to Newburger, Loeb i 
Il | to settle that deficit balance? You saw that and under- | 
as stood it, did you not? | 
i A There was z settlement offer reflected in the : 
iM file. 
15 Q A settlement offer that the Buckleys' father 
aI would pay? : 
as A Yes . 
18 | Q You saw and understood that, and you saw and 
underst-od from the file, Mr. Persky, that the Buckleys 
| asserted their claim only after they were sued by Newburger 
“ Loeb? 
" A That is correct. 
oo. Q As an attorney, Mr. Persky, you are aware that 
ee in many, many cases it is a tactic in litigation for a 
= defendant with a weak case -- 
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MR. SHAW: Objection, your Honor. Can't we 


limit it to this case, not cases in general? The question 


I submit, is improper. 


THE COURT: No, from this witness I will 
permit it. It is a question of whether he so assessed this 
situation against that light. 

Overruled. 

Q That a defendant will interpose counterclaims, 
flimsy and insubstantial, in order to give him some leverage 
in bargaining? 

A I am confused. Are you talking about this case? 

Q I am talking about general tactics. 

THE COURT: You are aware that has happened 
in litigation in general? 

THE WITNESS: Oh,yes. Mr. Mandel did that. 

MR.MANDEL: I move to strike that. 

THE COURT: Strike it out. That was not asked 
of you, Mr. Persky, and please don't volunteer. 

You are just aware generally that that has 
happened in the field of litigation -- 

THE WITNESS: Some counterclaims are valid and 
some are not. Mr. Mandel's assertion that it is a 
general proposition is wrong. 


Q Reviewing the file, did it occur to you that the 
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counterclaim of the Buckleys was not necessarily substantial? 
A It occurred to me that Newburger, Loeb would 

not necessarily prevail or that Buckley might necessarily 

prevail. I think in every litigation there is a sub- 

stantial chance of the case going either way. 


MR. MANDEL: I move to strike. 


MR. SHAW: I object, your Honor. 
THE COU.°: No, I will let that stand. 
Q It was incumbent upon you, was it not, to 


determine just how strong or weak that Buckley counterclaim 
might be? 

MR. SHAW: Objection, your Honor. I think that 
is the ultimate fact for a jury to determine, not an 
attorney. 

MR. GRUTMAN: Objection, your Honor. 

THE COURT: No, in the context in which it is : 
being asked, overruled. 

A YCu are going too far. I think it was my 
obligation to determine whether there was a prima facie 
case that required the partnership to have it in its possess- 
ion in the event it was deemed to be an asset that might be 
used in liquidation. 

Q What made this a prima facie case, in your 


opinion? 
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I had been on both side of them pit init brokerage firms 
where claims were made against them and representing 
individuals where they were asserting a churning claim, the 
number of trades in the account was a significant factor. 


’' It was also 


releases in 


account to raise in my mind a question, and I am not trying 


to tell you 


wrong, but I am just saying it raised a question. 


Q 


at that time? 


A 


c 


November of 


case? 


A 


your opening. 


Q 


Persky-cross 


In my experience with churning claims, and 


a significant factor when the SEC issued its 
describing what it considered to be churning. 


There were sufficient trades in the Buckley 


that I determined whether it was right or 


Newburger, Loeb had a director of compliance 


Yes. 

His name was Richard Miles, is that correct? 

No, it was Larry Berkowitz. i 

Was Richard Miles at Newburger, Loeb during 

19707 r 
If he was, I didn't know of his existence. 


You did not ask Richard Miles his opinion of the 


The first time I heard Mr. Miles' name was in 


You did not call Mr.Silverman, your predecessor, 
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‘ in handling this case to ask him for any information 
~ about it? 
4 A There were sufficient memos from Mr.Silverman i 
5 the file to acquaint me with his analysis of the case. 
S Q You @idn't call Mr. Jordon to ask him for 
a what actually happened, did you? 
? A No. i 
Q Did you believe it was a discretionary account? 
as A I believe the record reflected it was a dis- 
il cretionary account. 
y Q What was there in the record to reflect it 
8 was a discretionary account? 
4 A I don't remember what document or what memo 
is led me to believe that. 
is Q So that your activities and subsequent actions . 
i were based on the idea that this was a discretionary i 
be account? 
MR. SHAW: Objection. 
THE COURT: Overruled. 
a1 A No, it wouldn't have made any difference to me 
- whether it was discretionary or not discretionary. 
= Q With your knowledge of the law of churning, 
aA which you told us was based on a number of cases on both 
25 


sides, didn't it occur to you that an essential element 
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in a churning case is whether the trades are made at 


3 | volition of the customer or at the volition of the 
4 | broker? 
s A That is one of the elements. 
6 Q You knew that; didn't you? 
7 A Yes. 
8 Q But you didn't take the trouble to find out 
9 | whether it was a discretionary account or not; you just 
10 | assumed that it was? 
ll A Why is that? I said there was something in 
12 the file that led me to believe that. 
13 Q What was it? 
i4 A I don't remember, Mr. Mandel. 
15 Q That wasn't Mr. Buckley's claim; was it? 
16 Refresh your recollection by looking at that, if you are ih 
17 not sure. The Buckley's never said it was a discretionary 
18 account in their pleading. 
A My present recollection is that it was from 
something in the file. It is a thick file -- a big red 
21 envelope -- but I don't remember what document led me 
2 to believe that. 
 m Q Your law firm had it and has it, so show me 
24 the piece of paper. 
25 | MR. GRUTMAN: Your Honor, I must object. We 
| | 
| 
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have had no request for the ak iu this document 
and the sudden outburst by Mr. Mandel that we must yield 
up a piece of paper -- look what is there; let 
Mr. Mandel find it. 


MR. MANDEL: There is no such piece of pa- 


q per; you know it; you know it and I know it. 
' THE COURT: We are not going to have a little 
theatrical performance down here in the pit. Where is | 
- the file? 
y MR. GRUTMAN: It is over there, your Honor. 
% THE COURT: Would you go over and put your 
. hand on it and give it to Mr. Mandel. 
i MR. GRUTMAN: We were required to yield 
% these up and they have been reintegrated from papers | 
% Mr. Shaw had and that were in the file and I can't find 
ie that now. 
ai THE COURT: I don't want to give an advantage 
or disadvantage to anyone by reason of what is being 
said here, but you say the file is somewhere on that 
ae table; am I correct? You say the papers are on that 
os table? 
eas MR. GRUTMAN: I am not sure of that. 
* THE COURT: Ladies and gentlemen, we will 
25 


stand in recess for some 15 minutes and in the interim 
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we will see what we can find on that table. 

(Jury leaves courtroom) 

MRS. BJORK: Your Honor, I have been re- 
sponsible for this file. It has been in the custody of 
a number of different attorneys and there is no such 
thing as the original Buckley file. 

THE COURT: The problem as I see it, in the 
swiftly-moving language I heard here at the close of 
this session, is that Mr. Grutman with effective ad- 
vocacy said, "It's over there.", in substance, to counter 
a demand of Mr. Mandel that he thought was abrupt, and 
he swept his arm and said, "It's over there." If that 
was an ill-considered remark, it was nevertheless stated 
and if Mr. Mandel -- in my judgement, Mr. Mandel is en- 
titled to show Mr. Persky this file for this purpose, 
because it is conceded this is a sient wach hoi ac- 
count. 

MR. GRUTMAN: That's correct. 

THE COURT: Mr. Persky's opinion in connec- 
tion with the use of this Buckley claim is a question 
for the jury. If Mc. Persky is in error or otherwise 
as to the nature of this account, as to whether it is 
@iscretionary or not, I think he is entitled to demon- 


strate the basis for his conclusion. You having said, 
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Mr. Grutman -- there is a lot of this that goes on here 

between counsel, trying to ploy with each other in front 
of the jury to get a little one-upmanship one way or 


the other, and it is not all one-sided, but that state~- 


ment has caught up. 


MR. GRUTMAN: This is not the first time 


that Mr. Mandel without any forewarning has simply 


dropped in our laps a demand that we turn over something. 


THE COURT: But it is to be forgiven in 


this instance because the witness all of a sudden says, 


"T saw a piece of paper in the file that said it was 
discretionary." How does a cross-examiner know he is 
going to get there? 

MR. GRUTMAN: I am sensitive on this point 


for the following reasons: one, talk about good faith, 


the inability of someone to produce a piece of paper 
that allegedly he possessed may be taken by the jury 
as an attempt on our part to bury something. There 

has been no such attempt on our part. Mr. Mandel drops 
these things and what has made it thoroughy onerous is 
the file here is a behemoth and we had to give that file 


up -- whatever we had pursuant to your order -- and we 


turned it over to Mr. Shaw, and, like a playing card 


deck, these papers have come and gone between the hands 
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of lawyers. 


We do not have and I do not recall in the 
last several months, when we have been trying to put 
this together, an origianl Buckley file among the . -: | 
plethora of papers-I pored over there.''> ‘If I had 
such a paper I would not object to producing it, but, 
your Honor is asking me to go to the enormous mass of 
files and find the paper there. 

THE COURT: With a sweep of your arm you 
said, "It is over there." 

MR. GRUTMAN: No, the file is there. 


THE COURT: You said, “The file is there.", 


and a reasonable man would conclude from that that the 


. Buckley file was there. 
™ MR. MANDEL: I have to come back ais say he ul 
. can't find a piece of paper and he does not know what 
” is is. 
THE COURT: There is no problem with any- 
one's bad faith; it is just a question of what the re- 
” cord showed. Mr. Mandel asked for a document that is 
" perfectly lei for him to ask for, given the cross- 
Ne examination point ne hit with the witness and, if any- 
“3 thing can be done, it should be dore and, if nothing 
25 


can be done, then it can't be done. 
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MR. GRUTMAN: If Mr. Mandel anticipates 
asking for documents there are procedures that should 
be followed -- 

THE COURT: He is cross-examining a critical 
witness in an area that he does not necessarily know 
what he may want to call upon next, and, therefore, if 
I were in his shoes, I wouldn't be able to foretell 
what <-- 

MR. GRUTMAN: When the jury returns, would 
your Honor deal with the problem created by my inability 
to datwer it up by making it so that it does not ap- 
pear somebody is hiding something’ -- 

THE COURT: Let's see what you come up with 
and we will deal with it accordingly. 

We will stand in recess. 

(Recess taken) 

ROB 2 Rt S. PERS K Y, resumed, 

(Jury present) 
CROSS~-EXAMINATION (continued) 

BY MR. MANDEL: 

THE COURT: Mr. Grutman? 

MR. GRUTMAN: We have gone through those 
papers, your Honor, and I think we have come up with a 


document which may be shown to the witness to refresh 
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his recolleciton. 


THE COURT: May we mark that for identifi- 


cation? 

MR. GRUTMAN: It is already marked, your 
Honor. 

THE COURT: What is the number? 

MR. GRUTMAN: I believe it says 28, your 
Honor. 


THE COURT: Exhibit 28 in evidence? 

MR. GROUTMAN: Yes, your Honor. 

MR. SHAW: Your Honor, at the outset I 
marked a number of exhibits relating to the Buckley 
claim which were not read to the jury. There are about 
30 exhibits which were so marked. 

THE COURT: All right. 

MR. GRUTMAN: All I would stipulate for the 
record, your Honor, is there is no dispute that the 
Buckley account was not a discretionary account. 

MR. MANDEL: We accept that stipulation. 

MR. GRUTMAN: I don't think there is any 
doubt about it. 

BY MR. MANDEL: 
Q Mr. Persky, you were asked to produce the 


piece of paper from the Buckley file which told you that 
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the Buckley account was discretionary, and have you now 
found such a piece of paper? 

A I have been given one piece of paper, not 
the whole file to go through, because we can't find it, 
and it may have been this paper which led me to believe 
that at that time. 

Q And the piece of paper is Exhibit 28, wtutiots 
is the answer set off and counterclaim that Buckley put 
in in the arbitration; is that correct? 

A Correct. 

Q I asked you which counterclaim sets forth 
the churning charge. It is the first counterclain, 
isn't it, beginning on page 3 of Exhibit 28? 

A Yes. 

Q The counterclaim does not say it was -- 
the churning counterclaim does not say it was a dis- 


cretionary account; does it? 


A No. 
Q It says the opposite; does 4t not? 
A It really doesn't say anything, but I was 


led to my error by another sentence on a different page. 
Q Let's see what the churning counterclaim 
says first -- 


MR. SHAW: Objection, your Honor. Aren't 
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‘ A 
we far afield at this point? i 31 9 
THE COURT: Overruled. | 


Q I ask you wo look at page 3, which is tae 


churning counterclaim, right? 


A 

Q Paragraph 3-A. 

A Right. 
Q Doesn't paragraph 3-A say, in part, and I 


am reading from the fifth line, "Gross & Company en- con 
couraged and implemented a total of 1,110 transactions."? 
Are those the words used? 

A Yes. 

Q That is not the same as they did it in their 


own discretion; is it? It is the opposite. 


A It is not the opposite. It is a little am- 
biguous. ; 
Q Then, paragraph B says, “All of these trades 


weze made pursuant to the advice of a registered repre- 
sentative of Gross & Company, petittioner's age~*s and 
respondents acquiesced to said representati.«'s" 
suggestions." Isn't that the opposite of discretionary 
account? 

A Not exactly. I am willing to concede that 


I was in error, that it was not . discretionary account. 
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If you want an answer to your first question, I will 
give it to you. 

Q But these paragraphs, about. the churning, 
do not say it was a discreticnary account and at least 
suggest, at the very least suggest, that it was not a 
discretionary account. That's right; isn't it? 

A You are right; I was wrong. 

Q Now you say there is something else eisewhere 
in this paper that made you think that it was a dis- 
cretionary account. What is that something else? 

A Apparently what stuck in my mind was the 
phrase on page 2, paragraph sub E, second line, which 
says, "in its sole discretion" and that must have stuck 


in my nind and stayed there. 


Q Sub B, this is part of set off, right? 
A Yes, sir. 
Q And the set off has to do with UL" failure 


to sell out the stock on the resumption of trading in 
1969? 

A Correct. 

A And Gross & Company was no longer in cxis~- 
tence then, right? 

A I am not sure when it merged in. 


Q Mr. Gross was already a partner of 
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2 Newburger, Loeb; is that correct? 
3 A I dor.'t know. 
4 MR. MANDEL: Will counsel concede it. 
5 MR. SHAW: What was the date? 
6 MR. MANDEL: 1969. 
7 MR. SHAW: He became a partner as of 
8 January 1, 1969, but I don’t concede Gross & Company 
) was dissolved as of that point. 
10 Q You knew that Gross & Company did not hold 
in the Westec stock and had no power to sell it in 1969, 
12 right? 
13 A Yes, that would have been true. 
14 Q Paracraph B, on page 2, as part of the set 
15 off, says, "On the resumption of trading in Westec, 
16 respondent's holding in Westec stock" <= and respondent 
17 means Buckley? ! 
18 A Yes. 
19 Q "Buckley's holdings in Westec stock which 
20 amounted to 11,300 stares accounted for the entire 
21 value of the securities held in the margin account suiich 
2 respondent ", meaning Buckley, "maintained with ype- 
_ 64 titioner" and petitioner is Newburger, Loeb, right? 
2A A Right. 
25 Q "On June 9, 1969, respondent Buckley 
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delivered additional 2,500 shares of Westec to petitioner." 

Are we with each other so far? Buckley's giving 
stock to Newburger, Loeb. 

A You are reading it accurately. 

iy Going down to paragraph E, which is the 
one you rely on, right? 

A It is the one I erroneously interpreted, yes. 

Q The claim was this, and reading paragraph E, 
"Contrary te the duties and rights enumerated zbove, 
petitioner -- ", meaning Newburger, Loeb, right? 

A Right. 

Q " #--— in its sole discretion -- ", meaning 
Newburger, Loeb's sole discretion, right? 

A As of today, yes. 

Q " -— failed to sell respondent's 11,300 
shares of Westec stock on its resumption of trading", 
right? 

A Right. 

Q So that you read the set off and counterclaim 
so carefully that you thought that Buckley's statement 
that Newburger, Loeb failed to sell the stock in May of 
1969, in fact meant -- to sell it in its own discretion. 
in May of 1969 -~ in fact meant that between 1962 and 


1966 Jordan was running a discretionary account for 
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Buckley; is that right? 
A Approximately. I read it and I thought 
that the account had also been a discretionary account 


and I thought that is what they were pleading. 


Q You read it very fast; didn't you? 
A I read rather fast. 
Q Reading it back, wouldn't you agree with me 


that no sensible reading of this document could lead to 
that mistake? 

A No. I agree with you I made a mistake. I 
don't think that no sensible reading -- 

Q You think I am going too far? 

MR. SHAW: Objection, your Honor... 
THE COURT: Yes, I will obstain that objec- 
tion. 
Q The fact of the matter is that it was your 
idea and you idea alone; you originated the idea -- to 
take an assignment of the Buckley claim to use against 
Gross? 
MR. SHAW: Objection. 
THE COURT: What is the objection based upon? 
MR. SHAW: It contains three questions; 

that he took it, took it alone, in which case there is 


no conspiracy that he originated the idea and then 
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to use against Gross. : A 133% 
THE COURT: Let me hear the question, plase. 

(Question read) 

You may answer, sir. 


THE COURT: Overruled. 


A It is my recollection that the subject of 
the assignment arose in a telephone conversation with 
Mr. Berkowitz in which we discussed the dollar settle- 
ment. it think that he suggested it and I quickly acqui- 
esced, that I would ask Webster, Sheffield osetia that 
could be part of the settlement. 

Q I am going to read from your testimony on 
deposition, taken on June 3, 1971, page 76, beginning 
on line 25 and going through page 77, line ll. 

MR. GRUTMAN: Just a moment, please. 
(Pause) 
MR. MANDEL: I quote: . 
"> Did Ryan suggest the idea that Buckley would 


transfer his claim to Newburger, Loeb as part 2f the 


settlement? 
"A No. 
"} Did Cook suggest that? 
"A No. 
"Q Did you mention that at the time of your 


first meeting with Cosx and Ryan? 
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*9 Did you originate the idea? 
A Yes." 
Q Mr. Persky, were those the questions and 


your answers? 
A Yes. 
Q Were you lying then or are you lying now? 
MR. GRUTMAN: That is siniste., please, 
your Honor. 
THE COURT: I sustain the objecticn <f form. 

Q After you arranged co ae an assignment, 
you also insisted that the assignment clause or agree- 
ment have a clause saying that the Suckleays wust cooper- 
ate in the prosecution of this claim o. their release 
would become invalid? That is true, isn't it” 

A Yes. 

Q Before you made the Buckley settlement and 
atter you made the Buckley settlement, you had dis- 
cussiong with various people about using that claim in 
the negotiations with Gross; did you not? 

A I don't remember whether before -- certainly 
afterwards. 

MR. GRUTMAN: Page, please? Page 110, 


Mr. Mandel? 
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MR. MANDEL: I will give you the page. 
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Page 115, starting at line 20 to page 117, line 2. 

Q Did I ask you these questions and did you 
give these answers, Mr. Persky? I quote: 

ro Were there discussions between you and any-~ 


body else as to whether the Buckley claim could be used 


to advantage in negotiating with Gross? ‘ 
MR . GE LB : o-— " 


MR. GRUTMAN: Please do not read the colloquy. 


THE COURT: Well, let me see it. 


What is the basis to your objection to that 


colloquy? 


MR. GRUTMAN: I understand it also to be in- 
proper to read statements by lawyers. All that is evi- 
dence is the question by the questioner and the answer 
by the witness. 

THE COURT: In this case Mr. Gelb was fo- 
cusing the scope of the answer by reason of his colloquy. 

The objection is overruled. In this instance, 
you may read the colloquy. 

MR. MANDEL: Thank you, your Honor. 

THE COURT: In some cases it would be im- 
proper, but in this case I deem it to be proper. 


Q Going back, i quote: 
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"9 Were there discussions between you and any- 
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body else as to whether the Buckley claim could be used 
to advantage in negotiating with Gross?! 

MR. MANDEL: Mr. Gelb was the attorney re- 
presenting you there, 


THE WITNESS: Yes. 


MR. MANDEL: Again, I quote: 


"MR. GELB: You mean before it was obtained? 
“MR. MANDEL: Before it was obtained or 
after it was obtained. 
"A Before it was obtained and after it was ob- 
tained, yes. At one point I distinctly remember you 


being present when I discussed that. 


"Q When? 

"A It was a meeting at Golenbock and Barell. 

"? That was afterwards? 

"A That was afterwards. 

"9 And that was about the end of January; 
that correct? 

"A Probably you are right and, of course, as -- 

"“o What did you say at that time? 

"A We were discussing, you and I, Mr. Gross's 
position, what he should be entitled to and I think 


Mr. culpability -- " 
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MR. MANDEL: That's obviously some kind of 
reporter's mistake, right? 


THE WITNESS: Yes. 


MR. MANDEL: continue: 


i 3 
6 "A -- and Mr. Steefel were trying to make you 

understand that he could not shut his eyes to the blame 
8 and culpability that other people thought he had, and 


9 here was more evidence of the fact, something he could 


10 see hard and fast, the assignment of his claim. it 
ll 0 In cther words, you were making the point, 
12 at least then, in late January, that, if Gross did not 
13 consent to a deal and demanded his capital in full that, 
14 among other set offs that might be urged against hin, 
15 would be the Buckley claim -- " 
16 " MR. MANDEL: And then I am skipping some F 
17 colloquy between counsel, and I come back to an answer. 
18 I quote: a 
19 "A Mr. Mandel, we were engaged in a good-faith 
20 negotiation with you and everyone else in that room, 
21 trying to reach a meeting of the minds and one of the 
22 factors in that negotiation was the role played by 
- @ Mr. Gross in the discussion of the firm and one cf the 
2A problems that we had in reaching you and your elient 
25 was your client seemed to disregard the reality of the 
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situation and we were trying to make something real to 


*o You felt the Buckley claim would seem real 


to him in that contention -- " 


MR. MANDEL: And may we agree that it should 


have been “in that connection"? The question was, "You 
felt the Buckley claim would seem real to him in that 


connection?". 


THE WITNESS: Yes. al 


MR. MANDEL: To which you answered "yes.” 


BY MR. MANDrL: 


Q Now, do you recall that you discussed the 


use of the Buckley claim in the negotiations with Gross 


both before and after you settled the Buckley claim? 


A I am trying to remember when before I dis- 


a. a ee 


Q But in 1971, which was closer to the event, 


A Yes. 


Q And you now believe that recollection to be 


eT 


is that correct? 
A I would think that would be more accurate. 


Q You discussed what number of people including 
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2 | Risher, Kayne, Muh and Berkowitz and others, the effect 
3 | of the Buckley settlement on Charles Gross's position | 
4 ‘and Charles Gross was then continuous source of dis- | 
5 | cussion: amongst these people? Is that right or wrong? 
6 MR. GLATZER: Your Honor, I object to the 
V4 form of the question. 
8 THE COURT: Objection sustained. 
9 Q You discussed the effect of the Buckley , 
| settlement on the position of Gross and Donoghue and 3 
nu 4 Bleich with Risher, Kayne, Muh, Larry Berkowitz on 
12 witnesses and counsel for almost all of the Participants 
13 in the deal, as well as with Mr. Mandel; is that right? | 
14 | A Correct. 
15 Q And you were saying in those discussions 
16 that you now had something concrete to use against : 
; 
7 | Charles Gross if he wanted to insist on getting his ; 
18 | capital, or some of it, or liquidating; is that right? 
19 A No, I think what I was saying is that 1 had 
20 something removed from the problems between the partners 
21 and Mr. Gross,and the subordinated lenders and Mr, Gross, 
22 and the limited partners and Mr. Gross, a claim of the 
a third party -- the Buckley's -~ analyzed by another law 
24 firm that might seem on its face to you and to your 
25 client to be less charged with emotion and therefore 
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more objective in your analysis of the situation. 
Q I am going to read from your deposition, 

Mr. Persky, page 106, line 19 to page 107, line 8 -- 
MR. GRUTMAN: Why don't you read 110? 
THE COURT: Mr. Grutman, please. 
Go ahead, Mr. Mandel; you proceed, 
MR. MANDEL: I quote: 

"> We are talking about discussions of the 
effect of the Buckley settlement on the capital accounts 
of Gross, Donoghue and Bleich, right? 

"A Right. There came a time when it was clear, 
or reasonably clear, that Donoghue, Bleich and Gross 
were not going to be participants in the transfer agree- 
ment and at various times people would say, ‘What’s the 
bottom line with Charlie Gross, if we have to fight with 
him and Mabel and Jeanne Donoghue?'. 

"In that context we started doing additions and 
subtractions to what he claimed was good capital, what 
the accounts showed as good capital, diminished by 
those claims which the partnership had against Mr. Gross, 
against Mabel Bleich, against Jeanne Donoghue." 

BY MR. MANDEL: 
Q Did I ask that question and did you give 


that answer? 
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A Yes. 


Going back * your negotiations with 
Buckley's lawyers, isn't it true that you struck the 
best deal you could with them and thought you were at 
the end of the line before you made the suggestion that 
they throw in an assignment of the Buckley claim against 
Gross -~ of a Buckley claim against Gross, I should say? 

A I think we were still asking for more money 
at that time. 

Q I am going to page 109 of your deposition 
and I am starting on line 6. Did i ask you this ques- — 
tion -- I am sor’, I am in the wrong spot. 

I am going to page 117. Did I ask you this ques- 
tion -- 

MR, GRUTMAN: Line, please? 
MR. MANDEL: Line 23. It goes to page 118, 
line 14. And I quote: 

4 How mich money did the partnership give up 
in the settlement with Buckley in order to get an as~ 
signment of the claim instead of just a release? 


"A In the notations. the assignment was asked 


for after we had reached a number. So we gave up nothing. 


It was a plus factor at that point. 


ro In other words, it did not matter to Buckley 
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one bit whether he released Gross or assigned the claim 
to you -- " 
MR. MANDEL: And I am skipping some colloquy 
between counsel and goii.g to your wean, 
"A I have no idea of what the operation of 
his mind was, but I know that after the 50,000 number, 
and that seemed to me to be the top, I then threw in 
the request for assignment and I got it without any 
difficulty and no one said, ‘Take 45 of 40.°" 
BY MR. MANDEL: 
Q Did I ask those questions and did you give 
those answers? 
A Yes. 
Q And doesn't that mean that after you reached 
the top figure you asked them to throw in an extra -~ 


an assigment of a claim against Gross, and they said, 


"Sure."? 
A Yes, that's approximately right. 
Q Well, it is entirely right; isn't it? 
A Well, they never went above 50. It was my 


recollection that I had asked for more in a subsequent 


conversation, sort of realizing I wasn't going to get it: 


but your are right in saying we got the assignment with- 


out difficulty above their top number, which was 50. 


SOUTHERN DISTRICT COURT REPORTERS, U.S COURTHOTMISI 


G72 


1 rm:km53 Persky-cross : 
A 1334 
2 That part is absolutely right. 
3 Q Just thrown in as an extra and you said, 
4 “How about it?" and they said, "Sure." 
5 a MR. GRUTMAN: I object to that as argumenta- 
6 tive. 
7 THE COURT: Sustained. ‘ 
8 Q At least this is true: They never suggested : 
3 to you that the claim against Gross was of value, so 
10 that you should change the figures or do something ‘ 
1] better for them if they were giving you that additional 
12 | asset, as you called it. 
13 A They wakes for nothing in exchange; you are 
14 right. 
15 | Q It was the partnership that got the assign- 
16 ment of this asset? You said yesterday it was an asset, : 
17 right? ! 
18 | A Yes. 
19 | Q You regarded it as a valuable asset, right? 
20 A Yes. 
21 | Q It was the partnership that got this valuable 
22 asset from the Buckleys as an extr., right? 
. A Yes. 
2A Q And then the partnership, in turn, trans-~- 
| 
25 ferred this valuable asset to the corporation, right? 
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2 A Correct. A 1435 
3 Q But the partnership did not get anything 


extra for that asset either, that was also thrown in, 


right? 


6 A Wrong. It was part of the package. We took 


assets; we took liabilities. 


8 Q The package was fixed before this came in 


9 as an extra. I am going to read to you from your deposi- 


tion, Mr. Persky, page 109, lines 6 to 9. I quote: 


— 


ll | “6 Did the settlement of the Buckley claim 
in any way change the price that the partnership got 
from the corporation for the transfer of all of its 


assets? 


"2 No." 


BY MR. MANDEL: 


17 q Did I ask you that question and did you give 
that answer? 


A Yes, but it is not the same question and 


Q What is not? Are you telling me I am not 


reading the transcript correctly? 
A I am saying what we are talking about today 
in Court is a little bit d.fferent thaz-che thrust of 


that question. 
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Q I am asking you again, ee Maney, aia = 
ask you on June 3, 1971 -- 

MR. SHAW: Objection, your Honor. 

MR. GRUTMAN: We have had it, Judge. He 
understands it. 

THE COURT: That objection is sustained. It 
is a question of wnat Mr. Persky understood your earlier 
question to mean. 

Q What did you understand my earlier question 
to mean? 

A I thought you were asking me today whether 
there was a separate price negotiated for each asset 
that the corporation was to get, and my response was 


no; it was a package deal; they took all the enumerated 


assets and all the enumerated liabilities and, as we 


negotiated and people went through the records, they 
would find additional enumerated liabilities and assets; 
and, in fact, in one of the last hourly meetings, one 
of the general partner's counsel came up with the 
thought that perhaps we might have missed some that | 
were reflected on the books; and there is a ciause in 
here that says anything reflected on the books of the 
partnership is counted as an enumerated liability. So, 
that kept changing. 
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Q The fact of the matter is, no matter how 
you understood my question, and whatever you are saying, 
is that there was a package deal for the sale of the 
partnership assets and this Buckley asset, which arose 
on December 31 -- ve 
MR. GRUTMAN: December 17, if you please. 
MR. MANDEL: No; it was signed on December 30 
or 31. 


MR. GRUTMAN: The case was settled and the 


THE COURT: Mr. Grutman, you are not on the 
stand. 

MR. GRUTMAN: I think my objection is a 
sound one, your Honor. 

THE COURT: If the witness does not adopt 
the question, he can deal with it. 

Q Nothing extra was paid for the partnership 
because it now had the Buckley settlement amongst its 
assets? That's correct; isn't it? 

A I will accept your statement “hat nothing 
separate was paid. 

q Nothing extra was paid? 


A Nothing was enumerated extras. There were 


| 
document in evidence is the 17th. 


no extras; it was a package. 
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2 Q It was thrown into the package without | 

| 
3 any change of the price? | 
4 A As were additional liabilities, from time to 


6 Q In investigating the Buckley matter, it 


' 


7 | never occured to you to ask Charles Gross for his 


version of the even’ before you made the settlement; 


did it? 
10 A I did not talk to Charles Gross before the i 
settlement. 
12 Q And you did not inform Mr. Silverman or 


Jeanne Donoghue that you were negotiating this settle- 


° 


14 ment which might effect them; is that correct? 
15 A I don't know whether Mr. Silverman was 
present at any of the meetings where the settlement was 


17 discussed. I never talked in my whole life to 


Mrs. Donoghue, and I don't think I ever talked in my 


19 whole iife to Mrs. Bleich. The First time I have seen 
20 Mrs. Bleich or Mrs. Donoghue was in Court. 
21 Q You knew in December Mr. Silverman was 
22 representing Donoghue and Bleich, right? 
a A Yes. 
24 Q And you did not discuss the Buckley settle- | 
25 ment with him until after you consummated it? 
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A I really don't remember. | 
Q You don't remember one way or the other?" | 
A No. | 
Q I co to page 84 of your depositica and I 


start at line 21 and I ask you if I asked you this i 
question. And I quote: | 

"2 Did you *ell Charles Gross or Mabel Bleich 
or Jeanr=> Dosogbue or their attorneys or anybody else 
o1 t.zir behalf of this settlement you were cstking out? | 

"hh Not at that time." | 
BY MR. MANDEL: 

Q Does that refresh your :<ecoll-ctic 
MR. SHAW: Objection, your Honor. There 

is ro ‘indicativa on the witness's mart that le needs 


his recollection refreshed. The question is, "Did you 


give that answer to that questic :.?". 

THE COURT: Well, were you asked that ques~ 
tion ard did you give that answer? 

THE WITNESS: Yes, your Honor. I am trying 
to refresh my recollection by reading the next page. 

THE COURT: Go ahead, Mr. Mandel. 

MR. MANDEL: Then I said ©2 you, and I quote: 


"Q When did you first tell any of them -- . 


MR. GRUTMAN: What page and line? 
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2 | MR. MANDEL: Page 84. I quote: A 1340 
3 "a When did you first tell any of them of the | 
4 settlement?” | 
5 MR. MANDEL: I am skipping colloquy and I | 
6 go to your answer: 
1 "A t don't remember when I first told them; 
8 it may be at a covference with you -- " 
9 MR. MANDEL: And that means Mr. Mandel, right? 
10 THE WITNESS: Right. 7 
11 MR. MANDEL: I go on: 
12 "A -~- or it may have been in a telephone con- 
13 versation with Arthur Silverman at Golenbock & Bareli. i 
14 "6 At what time? | 
15 "A In December or January of 1971. 
16 *0 Before or after settlement was consumated? 
17 A I would have to guess; I really Jon't remem- < 
| 
18 ber. Maybe you can help me. when did I first meet you?" | 
MR. MANDEL: And I then said, "I don't know”, 
a) but I think we can no agree it was January 15th? 
21 THE WITNESS: Yes. 
22 MR. MANDEL: I will continue: : | 
_ 2 “A If the meeting at your office was in | 
2 January, it was after the settlement. If it was in 
25 December, it was before the settlement." 
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BY MR. MANDEL: 


Q Did you give those answers? 
A Correct. 
Q So that it is now your present testimony | 


that the first time you revealed to Gross or Bleich or 
Muh or their representatives that this settlement had 
been made was on January 15th, when you came to “4 
Mr. Mandel's office; is that correct? 
MR. GRUTMAN: <i object to the form of the i 
question, "It is now your present testimony", suggesting 
his testimony has been otherwise. 
THE COURT:. Overruled. Present recollection. 
A My present recollection as to Mr. Mandel is, 


as you said it; I placed it at that first meeting, which 


you tell me is January 15th. I said in 1971, "I have to 
guess; I really don't remember as to Mr. Silverman.", and 
I still don't remember as to Mr. Silverman, but you have 
helped me with yourself, 

Q Do you recall, and calling to your attention 
Defendant's Exhibit X, which is the complaint you drew on 
behalf of the partnership, dated February 4th -- do you 
recall attending a large meeting on February 5th, 1971, 


at Golenbock & Barell? 


A I remember a large meeting. I don't remember 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS:: 


’ a 


x £ 2 


Nes 
rm: km61 Persky-cross ffoet) 
that it was February 5th. : A 7 342 

Q will it refresh your recollection if I 


suggest to you that you actended two such meetings, one 
on February 5th and one on February 8th, both at 
Golenbock & Barell, just a few days before the closing 
on February llth, all in 1971? 

A That there were two meetings, yes; but the 
dates really don't help. I am not saying you are 
wrong on the dates; I am just saying I don't remember 
the dates. 


Q Do you recall at the first of those meetings 


taking this complaint up with Finley, Kumble and Golenbock , 


drawn on behalf of the partnership, and giving it to 
Arthur Silverman, and saying to him, "If this deal goes 
through without Charlie and Mabel, you don't think they 
will get their money, do you?"? 

A I remember giving it to either him or you 
or both. I remember it being passed around the table 
and I remember myself and the other people saying to 
you and to Mr. Silverman that there are claims ané@ cross~ 


claims here and that it would be in everyone's best 


interests to try to reach a settlement without litigation. 


Q Do you deny that you gave Exhibit X tc 


Mr. Silverman and said to him, "If this deal goes through 
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without Charlie and Mabel, you don't think they will get 


their money, do you?"? 


A 


remember aiving it to one or © \th of you. 


Q 


that, in substance, to Mr. Silverman? 


A 


Q 


made a determination actually to bring an action ‘on be- 
half of the corporat’’n against Charles Gross and 


Gross & Company based on the Suckley churning claim? 


is that it was on the authority of the corporation that 
the law suit was commenced and the question suggests it 


was on his initiative. It has been asked before, your 


Honor. 


to form. 


Q 


reached that your law firm, Finley, Kumble, would actually 
start an action in this Court based on the Buckley 


claim against the defendants? 


A 


Q 
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I don't remember saying the second part. I 


My question is: do you deny that you said 


I am telling you I don't remembex saying that. 


There came a time, did there not, when you 


MR. GRUTMAN: Objection. The prior testimony 


<--Re 


THE COURT: I wili sustain the objection as 


There came a time when a decision was 


Correct. 


And about when was that decision reached? 
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Sometime after the closing of February llth. 
Was the likelihood of that action discussed 
before the closing between you and anybody else? 


5 A There was always a scintilla of hope, up to 
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6 the very last minute, that everyone would agree to go 
7 | along with the transactic: There was no decision made 
8 prior to the closing or dis«.ssions about bringing the : 
9 action because we always had the hope that the ao 
10 would be resolved. 7 
ll | Q I don't think you quite answered by question, 
12 | Mr. Persky. My question was this: were there discussions 
13 | before the closing about bringing the action to hold off 
14 | the claims for return of capital if Charles and Mabel 
15 and Jeanne did not go through with the deal? 
16 A I don't remember discussions prior to the 7 
17 closing that reached any decision. | 
18 Q Were there iiscussions that did not reach a 
19 decision about that? 
20 A During the negotiations, when you were pre-~ 
21 sent in the room, the position was made very clear that, 
22 if people were going to square off and not resolve their 

_ - differences, that it was not going to be a one-sided 
2A fight. : be 
yo) Q I am asking about discussions where I was 
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not present and where Arthur Silverman was not present 
and where Gross and Bleich and Donoghue were not pre- 
sent and you were meeting with your clients or seating 
with other people who were participants in the deal, 

and I am asking whether there were not discussions about 
what would you do about bringing suit if Charles and 
Jeanne and Mabel did not go along with the deal? 

A If such conversations took place, I have 
no present recollection of them. 

Q Before the closing, you had discussions 
with Fred Kayne about his starting actions in California 
against Charles Gross; did you not? 

A I think he told me that he was going to 
commence an action. 

Q And that was before the closing? 

A I can't today place when he told me, but 
he did tell me in some approximate time to the closing, 
January or February. 

Q He told you he was going to do it before 
he brought the action; didn't he? 

MR. SHAW: Objection, your Honor. We are 
now off the churning claim into some unrelated action, 
and I respectfully submit it is improper to get into 


this at this point. Mr. Persky is an attorney in 
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2 New York and this can come in in relation to Mr. Persky's 
main claim against the additional defendants on this 


alleged conspiracy. 


5 THE COURT: I am not prepared to say it 
does not; so at t..is point I will overrule the objection. 
7 Q You and Kayne had had discussions about 

Kayne starting actions against Gross in California be- 


fere the closing? 


10 A If you want to go back all the way to Hi 
ll September, when I met nim, he was hopping mad and 
L claimed that Charlie had misled him and ‘he we going to 
13 sue him. If that is the conversation you are talking y 
14 abo that I remember; but when Prec started that action, 
18 I don’t know and I don't remember. I did know before | 
16 he started it, but I can't place for you whether that é 
W was before or after February 11th. { 
18 Q I will try to help you, Mr. Persky; I will | 
19 indeed. I will show you Mr. Kayne's piece of paper. 
20 MR. GRUTMAN: Your Honor, I fail to see the 
“ relevance of this, in also Mr. Persky represented 
2 Mr. Kayne, or Finley, Kumble represented Mr. Kayne, in 

Bog the law suit to which counsel is now making reference; | 
2A and I don't believe either of those propositions are 
3 | correct. 
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THE COURT: Mr. Mandel indicates there is 
another purpose to this. 


MR. SHAW: There should be a representation 


by Mr. Mandel that this fits into the overall conspiracy, 


all defende.its are a party to a conspiracy that includes 


this, bringing another claim against Mr. Gross. It is 
going to open up another major issue. 

THE COURT: Let's go some distance here and 
see what happens. Overruled. 

MR. MANDEL: Your Honor, at the moment we 
have not been able to lay our hands on the Kayne 
California complaint. 

Q WiJl you accept my r -resentation that the 
Kayne complaint was dated February 3rd, in California? 
MR. SHAW: 1970? 


MR. MANDEL: 1971 


Q Were you aware, from your conversations with 


Kayne, that he was about to start that action before 
he started it? 

A Yes. My testimony is whatever date he 
started it on, I knew before. All I am saying to you 
is I don't know the date. 

Q Will you give e the substance of the con- 


versation between you and Kayne in which he told you 
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A All I can remember is he told me he had re- 


he was about to sue Charles Gross in California? 


tained counsel and that he was going to start an action 
against Charlie Gross, arising out of Mr. Gross's mis- 


representations to him in inducing him to join the 


Newburger, Loeb partnership. 


8 | Q Was the question of the transfer agreement 
9 mentioned in that conversation? 
10 MR. GRUTMAN: Your Honor, I am going to-ol)- +| 
1 | ject on the grounds that the only possible pleading in 
12 this case to which this could have reference would be 
13 paragraph 64 of the fourth counterclaim Say ey te el 
14 | asserted on behalf of Gross, Bleich and Donoghue. There 
15 | is no reference to this California litigation in which 
16 Mr. Persky was not a counsel, nor was Finley. I fail 
17 to see how it can be dragged in by its heels into this 
1s || case at this point. 
19 | THE COURT: Mr. Mandel, will you respond to 
20 that? 
21 MR. MANDEL: Yes. It is ‘evidence of’ the 
22 conspiracy to use wrongful pressure on Gross to 
- 2 give up his partnership rights. 
2A 
25 THE WITNESS: Can I have the question read 


THE COURT: The objection is overruled. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


moi n Wt a Myr prs 


t 


. ; at ! 
rm: kmo8gs Persky-cross } C4 é 


A 1349 


2 back? 
3 MR. MANDEL: Yes. 
a> 
4 (Question read) 
5 A I don't have a independent recollection, 
6 but I couldn't imagine that I talked to Fred Kayne, if 
a it was before the transfer agreement, without him 
8 asking where we were, what was the status of everything. 
9 So, I would assume, as part of that conversation * . : 
10 asked me , "Where are we?". | 
li Q And it is true, is it not, that on February 2nd 
12 you had decided to give up the transfer agreement entirely 
13 because Miss Bleich would not go along with it? 
14 A Not I had, but there was a decision made, 
) and I don't remember whether it was the subordinated 
16 lenders or general partners or Limited partners, but a r 
17 combination of people said, "We are not going to go 4 
18 along unless everyone goes along." 
19 MR. MANDEL: I offer Defendant's Exhibit S. 
20 | {(Fause) 
21 | MR. GRUTMAN: Your Honor, I don't believe 
22 -»dis is the entire document. My recollection is there 
Pe: is a second page showing to whom the document went. 
a | Could we have that? 
25 | MR. MANDEL: This is all I have. 
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MR. GRUTMAN: No, no, Mr. Mandel, that is 


to 


We will get a complete copy. 


not correct. 


| MR. MANDEL: I would prefer that. 


ed 


THE COURT: I take it there is no objection 


to this when you put together with it the direction list 


that was the second page? 
8 MR. GRUTMAN: It may be a direction list : 
9 or another letter which went contemporaneously with it. : 
10 THE COURT: In order to save time here, I | 
ul will admit the single sheet Exhibit S in evidence and 
12 you may supplement it with anything your discovery 
um determines copied it. 
14 (Defendant's Exhibit S for identification 
xxx ib | received in evidence) 
16 MR. GRUTMAN: It is my recollection that | 
17 | there was a letter from Robert Newburger which went : 
18 with a series of addresses which copied this by-hand ; 
19 delivery. | 
20 Do you recall that, Mr. Mandel? 
21 MR. MANDEL: There was a letter from 
2 | Mr. Newburger. I don't know if it copied this or not. 
2 I am personally happy to put that in evidence, too, but 

24 | I am concerned with this letter at this moment. 
25 | THE COURT: Please, go forward with your 

| 

| 

| 
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question, sir. 
MR. MANDEL: I would like to read Exhibit §S 
to the jury. 
THE COURT: You may. 
(Mr. Mandel reads to jury from Defendant's 
Exhibit S$ in evidence) 
3Y MR. MANDEL: 
Q Did you send that letter? 
A Yes. 
Over your signature? 
Yes. 
To whom did yov send it? 


To my recollection, it was to everyone on 


the direction list. 

Q Did you send it in good faith? 

A On February 2nd, that was the state of facts. 

Q Was that what you told Fred Kayne? You 
remember you told us Fred Kayne asked for the state of 
facts? 

A If I spoke to him on February Ist, because 
we have not determined when, the deal was on. On 


February 2nd, it looked like it was off. By February 5th, 


which is the date you give me, where we met at Golenbock & 


Barell, the deal was on again. If you tell me exactly 
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when I spoke to Fred Kayne, I could take a guess ©? to 
whether I told him the deal was on or off. 

Q The fact is that you sent this letter saying 
the deal would not go through without Jeanne and Mabel, 


and you sent it by hand on February 2nd, right? 


A Yes. 


oo 


Q And the deadline went by without any action 
9 from them; did it not? 
10 A Right, except that you agreed to come to il 
ll a meeting, which you did, on the 5th. 
12 Q When was that agreement made, at whose re- 
13 quest? 
14 A I don't know who set up the meeting, but you 
15 were present and it was at Golenbock & Barell's office, 
16 and I would assume it was set up by either you’ or i 
17 Golenbock & Barell. 1 
13 | Q When the deadline went by, then you asked 
for a meeting; is that right? 
20 A I don't remember who initiated the meeting 
21 or whether it was initiated before the deadline or after. 
All I know is one of those days the deal was off and then 
. = we were back on a negotiating pattern again a few days 
24 | later. 
25 Q What happened between February 2nd and 
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February llth to change your mind about the rights of 


to 


3 Bleich and Donoghue? 
4 THE WITNESS: I am sorry, I don't understand 
5 the question. 
4 Q Exhibit S says the deal will not go through 
7 | without Bleich and Donoghue, right? 
8 THE WITNESS: Okay, I understand the question. 
9 Q Answer my question; right? 
10 A That is what it says. J 
ll Q On February llth, you nevertheless put the 
12 | deal through without Bleich and Donoghue, right? 
13 A Under stood . 
14 Q Right? : 
15 | A Right. 
16 : THE COURT: Yes, he says so. , 
17 MR. MANDEL: "Understood" is not the same j 
18 | as “right.* 
19 A Do you want me to answer the question 
20 now, which I think I understand? You are misinterpreting | 
21 the : import of the letter. The letter was sent be- | 
cause at that moment in time it wasn't the law -- the | 
= | limited partnership law -- or the New York Stock Exhange | 
| which had backed off from the position that it was all | 
| 
| 


p25) | er none, but it was the other general partners, the 
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subordinated lenders and limited partners who said, if 
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anyone is going to get their money »ut in cash and leave 
them hanging and extending their claims, "We won't go 
forward.". And it was for that reason, because of their 
position, not any principle of law, that the deal seemed 
to be off on the date of that letter. 

Q And between February 2nd and February llth 
what changed that principle that these people wouldn't 
go ahead and Jeanne and Mabel and Charlie would get their 
money -- what changed that? 

A I can not speak for everyone's state of mind, 
but it would appear that they determined that liquidation 
was a less-preferable solution than taking the chance 
some people would get their money out ahead of other 
people, including possibly Mr Gross. 

Q I suggest to you that between February 2nd 
and February llth you told all of those people, "Charlie 
and Jeanne won't get their money, and Mabel, because we 


will bring this action against them promptly." True or 


false? 
A False. 
Q There was never any such discussion? 
A Mr. Mandel, the general partners, limited 


partners and subordinated lenders and their attorneys 
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2 | were ready to sue Mr. Gross from the first moment we met 
3 with them -- 
4 MR. MANDEL: I object to that. 
5 | ' A -- and why need to raise any claims. 
6 THE COURT: That is not responsive. Strike 
q it out. 
8 | Q The fact is, no matter what you say the 
9 | claims were, nobody ever sued Gross except your corporate 
10 | client and the firm of FinJey, Kumble, right? 3 
ll | MR. GRUTMAN: I don't know that that is so. 4 
12 | The Finley, Kumble law firm never sued him; they acted 
13 | as lawyers; and I ask your Honor to tell this lawyer 
14 | that that maladroit question is not by dissent but by 
15 | design. 
16 | Q The fact is that to this day, eliminating 
17 | Fred Kayne, none of Mr. Gross's partners in Newburger, i 
| 18 | Loeb and Company have ever sued him for anything. 
| 19 | MR. SHAW: Objection, your Honor. That is | 
| 20 | not relevant. 
21 | THE COURT: No, overruled. | 
2 : A t think there were souuw other partners to the | 
_ & | California suit, as plaintiffs -- I am not sure about’ | 
2% that. | 
25 | Aren't some of the counterclaims in this case, or | 
| 
| 
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2 «7 o'sclaims, against Mr. Gross on behalf of the partner- 
3 shi, ? 
4 Q No, sir, they are on behalf of the corporation 
5 only. 
6 MR. MANDEL: Do you concede that? 
7 MR. GRUTMAN: No, I don't. I don't wish to 
8 get embroiled into a discussion about my position, your 
9 | Honor. There is a witness on the stand and I am not the 
10 | witness. ‘i 
ll THE COURT: Mr. Grutman, this answer was ‘ 
12 very easy. We just look at the caption. 
13 | MR. GRUTMAN: By operation of the law, the | 
14 partnership may become a direct beneficiary of successful | 
15 | litigation on these claims, including the claim against 
16 | Gross and Company. _ 
17 | MR. MANDEL: This is all nonsense. : 
18 | MR. GRUTMAN: That is not a legal statement, ) 
19 your Honor. 
20 MR. MANDEL: Yes, it is. It is a statement 
21 of fact. 
2 | THE COURT: I would appreciate, gentlemen, 
= if we could avoid these discussions on the floor. 
2% | Who has a copy of the full caption on the 
25 answer and counterclaims and reply of plaintiff? 
| 
| 
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MR. MANDEL: It is only a question of the 
reply, your Honor. 


4 THE COURT: Mr. Esterman, do you have a copy 


of the reply with a full caption? 


MR. ESTERMAN: I have the amended answer and 


counterclaim. 
8 MR. MANDEL: No, no; it is a question of the 
reply, with these additional claims. 
(Handing) 
ll THE COURT: The reply does not have the names 
in the caption. 
13 MR. MANDEL: The reply states on whose be- 
half it is made. 


15 THE COURT: Can we get a stipulation here 


other than asking Mr. Persky to examine this? 


MR. MANDEL: I stated the facts but 


Mr. Grutman won't stipulate. 
19 MR. GRUTMAN: I will stipulate to anything 


I can, but I am not prepared to at this time. 


THE COURT: We will recess for lunch until 
2:00 o'clock, and why don't you reach agreement on who 


the parties are in the third pleading? 


MR. GRUTMAN: That is not what I understood, 


your Honor. 
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these other people other than Mr. Kayne and the corpora- 


THE COURT: The question was whether any of | 
tion ever brought suit against Mr. Gross; is that right? 


5 MP. MANDEL: And then Mr. Persky suggested 
$ that the counterclaims were brought by the partnership, 
. and I said no. 
' THE COURT: He raised that as a question. 
' THE WITNESS: I am sorry; I was inartful. : 
- I meant there were partnership claims asserted. 
ie MR. GRUTMAN: That is precisely the point I 
° am stating, and if that is the way the record can stand, 
” we don't need to research it. 
MR. MANDEL: That is not responsive to my 
” question. My question is nobody has sued here except 
” the corporation and the partnership,and the partners i: 
" have not; and that is the fact. 
” THE COURT: Is there a question about that? 
” MR. GRUTMAN: The named party is the corpora- 
- tion asserting claims deriving from the partnership, and 
” nobody else could bring it. 
5 THE COURT: We will stand in recess, ladies 
7 and gentlemen, until 2:00 o'clock. 
” (Luncheon recess) 
25 
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AFTERNOON SESSION 
2:00 p.m. 
(Jury present) 
BG SER F Ss. PERS KY, resumed. 
CROSS EXAMINATION (continued) 
BY MR. MANDEL: 
Q Mr. Persky, we were talking before the recess 


about Certain claims which had been asserted in the re- 
ply by the Newburger, Loeb Corporation. 

Do you agree with that statement? 

A Yes. These were the partnership claims as-~ 
signed to the corporation. 

Q And no matter when these claims arose, the 
partners and the partnership themselves did not assert 
the claims against Mr. Gross; it was the corporation that 
did it, right? 

A In litigation, yes. 

Q Those did not come in at the start of the 
litigation, which was in 1971, but in December 1973; 
is that correct? 

A I can agree with you they came in later, but 
I don't know the date. 

Q All right, but it is a matter of record; is 
that correct? 


é 
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A If that is what the record shows, yes. 
Q And December of 1973 -- dic you have an; thing 


to da with deciding to assert these new claims against 
Mr. Gross? 
A By December of i973 I don't think I had any- 


thing to do with the litigation. 


Q You were no longer associated with Finley, 
Kumble? 
A No, there was a period where I worked with 


Mr. Gelb and Mr. Roth in this case and then there was 
a period when the litigation department took « "er com- 
pletely and I was totally peripheral. In December I 
was still at the firm, but not involved in the active 
day-to-day work on the case. 

Q Do you remember that about the time that the 
transfer deal was pending, you asked Ned Frank three or 
four times to get up a list of all the possible claims 
and grievances against Charles Gross? 

A Correct. 

Q You asked him first to do it and when it did 
not happen; you reminded him for a second time and, when 
it did not happen, you reminded nim again; and finally 
you got a letter out of Ned Frank that way; is that right? 


A Again, you are not stating exactly what 
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happened. Ned and the other people would start to 


to 


| | 
| | 
| i? 
3 verbalize them and I kept saying, "Give us a list we 
4 | can work from, eliminating the good ones, taking the | 
5 | bad ones out.”, something in writing -- | 
5 | Q You were looking for ammunition against -- | 
7 | MR. SHAW: Could the witness finish his | 
8 | answer, your Honor? 
9 | THE COURT: Yes. : 
10 Q Did you finish? | -| 
ll A I don't know what my last word was, because | 
12 | you interrupted. , 
13 | MR. MANDEL: Excuse me. Finish your answer. 
l4 | THE WITNESS: Read back my last words, please. | 
15 | THE COURT: I think it was"eliminate some,” 
16 | and so on. | | 
17 : A And then proceed to interview the partners, . 
18 | limited partners and subordinated claims, to see what 5 
| justification there was for the claims. 
| Q You were looking for amminition against 
21 | Charles Gross? 
22 A If you want to say an off set was ammnition, 
ae yes. 
24 | Q Before the transfer agreement, you were 
25 | looking for ammunition against Gross? 
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Ned Frank was because in addition to being a general 


A At every meeting we had, from the beginning, 
3 people made complaints. about Charlie Gross and I wanted 
4 them reduced to writing, yes. 
2 Q Anu ..% wanted ammunition to use against 
, | Gross, right? 
! MR. SHAW: Objection, your Honor. 
r THE COURT: No, overruled. 
A "Ammunition" is your word. In my mind it 
0 was counterclaims and off sets. > 
i Q So that if he did not go along with the deal, 
2 you would have a way of still not paying him; is that 
. correct? i 
ig | A So that if he did nct go along with the deal 
» and we had litigation, we would be able to assess our 
" position vis a vis that litigation. 
uf Q And whenever you could, you said to the 
" partners, "What can you give me against Charles Gross?", : 
in substance and effect. 
A No, not whenever I could. 
“ Q All right, on many occasions? 
. A Not even many occasions. At almost every 
ve meeting, spontaneously, these complaints arose against 
“ Charlie and what I asked, and I reason I picked on 
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partner, he was an attorney, and I thought he wofild be 
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able to articulate these claims in a manner that I could 
understand best. 

Q But until you came on the scene, nobody 
sued or talked about suing Gross on these deals? 


MR. GROTMAN: Objection. 


MR. SHAW: How does he know what was said 


before he came on the scene? 


THE COURT: To the extent he knows. Overruled. 


| 
A I don't know what was said before I came on | 


the scene, but when I got there, they were talking about 
suing Charlie Gross. 

Q The fact of the matter is that, while you 
were general counsel to the partnership, no action was 
started against Charles Gross on any covr* by the part- 
nership? 

A That is absolutely correct. We were negotia- 
ting the whole time with you. 

Q No, that is not right. You never met me 
until January 15th. 

A Well, Mr. Silverman, then, when he was re- 
presenting Mr. Gross. 

Q A lot of these so-called complaints and 


grievances were obviously nonsense to you; weren't they? 
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Ne, not nonsense. 
Q All right, what word would you use? 
A Some of: them were incapable of preof because 


of various reasons. Some of them were just claims 
that had no legal validity; although trere might have 
been a disaffection with the action, it wasn't wrong. 
Q You were aware, were you not, that none 
of the partners, except with the possible exception 
of your clients, Kayne and Sloane, had uttered these 


complaints to Gross cr had made any threats to Gross 


about litigation? 


A Absolutely wrong. 

Q Wrong? 

A Yes. 

Q All right, which partners? 

A Through their counsel, almost each and 


every partner at various times at the: : meetings we 


had, including the ones you attended and Mr. Silverman 


attended, said that their clients had claims against 


Mr. Gross and these claims were entirely different from 
that California litigation you talked about this morning. 


Q I want you to list the clients, the lawyers 


and the claims which you have just broadbrushed. 


MR. SHAW: Objection, your Honor. 
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THE COURT: Overruled. 
A The limited partners and the subordinated 


lenders, and I can not, without the direction list -- 
Q Subordinated lenders are not partners -- 
MR. SHAW: Objection, your Honor-, 
Q -~ I am asking about partners who are not 
subordinated lenders. 
A It is my recollection that people like the 


Roggenburgs, who had not been informed -- 


Q People like the Roggenburgs or the Roggenburgs? 

a The Roggenburgs. 

Q Their attorney said something? 

A Yes. 

Q Who was that? 

A Mr. Tichtin, I believe, at that time. , 


Q When did he say it? 
MR. SHAW: Objection, your Honor. 
THE COURT: Overruled. 
MR. GRUTMAN: We are three questions away 
from the question that is unanswered. 
THE COURT: Overruled. 
A There is no way I can pinpoint at which of 
many meetings he said it. 


Q What did he say? 
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2 A He said that he felt that his elicit 14a = | 
3 been defrauded, that his client had not been informed | 
4 of the status of the financial condition of the partner- | 
ship, that his client did not know about the trading 
account. 


Q Who was the next lawyer with the next com~ 


9 A I don't know if they went in sequence. 


10 Q All right; what was another one, a lawyer, 


+ a client, the time, the complaint? 


12 A Mr. Steefel, at his office, the meetings, 

13 saying that he felt his clients had claims against 

14 Mr. Gross. 

15 Q What were the claims? 

16 A Mismanagement of the company, refusing ; 

7 to accede to the Atlas request to sell back the lease, : 
; 

18 the secret trading account, misinformation about the 

19 financial condition of the company. 

0 Q Mr. Steefel said all these things? 

21 A At one time or another he did, is my recol- 

lection. 
i Q At what meetings? 
2A A I can not differentiate between the many 
5 meetings we had during this period. 
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Q Mr. Steefel is a trained iawyer, right? 

A Yes. 

Q He is a lot older than Ned Prank was, right? 

A Correct. 

Q And Steefel is alive and Ned Frank is now 
dead? 

A That's right. 

Q During those days did you ever ask Steefel 


for a particulars? 

A Steefel was getting his information from 
people like Ned Frank who were in the partnership. 

Q Mr. Steefel was representing partners, you 


told me, limited partners? 


A Yes, 
Q Did you ask Steefel for a bill of particulars? : 
A I asked the people who had first-hand know- 


ledge or could get accesss to it; and Steefel did not. 
Steefel was being told things by partners and their 


attorneys -- 


Q What partners told Steefel? 
A Mr. Frank -- 
Q You don't know? 


MR. SHAW: Objection, your Honor. 


THE COURT: You may answer. 
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| A Ned Frank sat at these meetings and said, | 
| “These are things which I think are valid claims against | 
Mr. Gross.” 
6 Q Anybody else? 


behalf of his client said he felt he had a claim against 


| 
” | A I believe at one time Mr. Richenthal, on 


9 Mr. Gross. 
10 Q Who was Mr. Richenthal's client. 
ll A I don't remember which of the people he 
12 was representing. 
13 Q What was his client's claim against Gross? 
14 A They all had the same basic claims and all | 
15 revolved around nondisclosure of the financial condition, 
16 secret trading account, purchase of the basketball team, y 
17 the One New York Plaza lease, and there were others , 
18 that were de minimis considering the amounts of | 
Q Did you ask Mr. Richenthal for a bill of 
21 particulars or some information? 
A Mr. Mandel, my answer is the same: 


Mr. Richenthal was getting the information from the 


same people we were getting the information from, people 


es ££ 8 8 


like Ned Frank, who were partners of the firm and active 
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in the business. It would have added nothing for 
Mr. Richenthal to make a list of what Mr. Frank told 
him. 

Q And all of these discussions were in the 
context of dealing with Charlie Gross if he wouldn't go 
along with the deal, right? 

A All of them were in the context of dealing 
with Charlie Gross, period; what would happen in liquida- 
tion; what would happen in the deal procedure; what 
should be the amount of his capital account; what re- 
leases would be given; what would we be giving up, if 
we gave him a release. All these were questions that 
were talked about. 

Q About how many discussions like that ad ons 
have with these people when you were gathering up -- 

A I can't begin to estimate the number of 
meetings we had in those three months. 

Q Do you remember that Mr. Steefel's client 


was an estate? 


A Yes. 

Q Of Morris Nedeenune 

A Right. 

Q Can we assume Mr. Steefel was not getting 


information from his client? 
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A That is what I told you; he was not getting 
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formation from the active partners in the firm. 


Q Do you recall now that in August Kayne told 


all of the partners in your presence that they were all 


in violation, and that he had claims against all of 


them, and that you prepared language for him saying 


that he is not giving up his claims against any of the 


information from his client; they were getting the in- 
| 
| 
partners? 


MR. SHAW: Objection, your Honor. It seems 


to me the claims that might have been brought in good | 

or bad faith against other persons, not Mr. Gross or : 
Bleich or Donoghue, are totally irrelevant to this pro- 
ceeding. Now we have expanded it to include the part- 


ners at large, claims being made against them. ‘ 


THE COURT: Yes, but I think it is per- 


+. 2eree 


missable to proceed along this line. i 


A If you are talking about the meeting I 


didn't remember yesterday, I still don't remember it. 


Q But you don't deny that it occurred? 

A No. 

Q There came a time when you told everybody ~~ 
you told them -- that there were valid claims against 
Gross? 
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2 A I said there were claims against Gross} 
3 ! Q You deny that you said at the meeting that 
4 | you thought they were valid claims against Gross? 
5 | A i don't remember’ using the word “valid.” I | 
6 | said there were claims against Gross. 
7 Q Page 209 of your deposition, line 10, and 
8 | I am going to line 25, and I quote: 
9 "Q Did you tell any of the general partners 
10 or limited partners or subordinated lenders at any time - 
11 prior to the closing about the existence of these claims 
12 against Mr. Gross and that you thought they were valid? 
13 A I believe I did. 
14 Q Can you recall whether you did this at the 
15 | meeting or private discussions or both? ee 
16 A I can not recall specific: instances other 
17 than meeting with you at which other people were present. , 
18 Q Did you ever discuss at any meeting when 
Gross and his representatives were not present the 
20 question of asserting these claims against Gross after 
21 completion or - consummation“of the trarisfer amendment? 
2 A I don't know whether I did or not." 
_ BY MR. MANDEL: 
24 Q Did I ask those questions and did you give 
| 3 those answers? 
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A Yes. 


Q You know that all of these extra claims, 


other than the Buckley claim, were not asserted when 


Gross was sued in the first instance, right? 


A Correct. 


Q I would like to pass on to another thing. 

Do you remember at any time before the closing 
hearing that Mr. Gross owned or claimed that he owned 
specific vested interest in the so-called in-kind securi- 


ties, namely, some warrants of Geon and another company? 


A Yes. 

Q You remember hearing about that? 

A Yes. 

Q When did you hear about that? 

A One time was at the Golenbock and Barell 


meeting with you. I don't remember whether I heard 
about it other times. 

Q Which meeting was it with me? Was it the 
January 15th meeting? 

A At the Golenbock-Barell office. 

Q One of those meetings, on the 5th of 
February of the 8th of February? 

A One of those meetings, or maybe both. 


Q Who spoke about that? Did Mr. Mandel speak 
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about it or did Mr. Gross speak about it? 

A At one of those meetings, the one that 
stands out in my mind, Mr. Gross was not present, so I 
believe it was Mr. Mandel. 

Q And Mr. Henied said, "These securities belong 
to Charles Gross and they have a substantial value and, 
apart from everything else, they can not be transferred 
or sold to anybody else;" is that right? 

A No. I think what you said was that as part 
of the settlement package we are talking about, Mr. Gross 
wanted his share of them as part of the package. 

Q Do you remember an assertion that he had 
a vested interest in the securit  -3? 

A I think you used language substantially to 
that. 

Q Did you ever hear of that before then in any 
way? tee ense question of the vesting of these in-kind 
securities brought to your attention before the state- 
ments of Mr. Mandel at that meeting in February? 

A I don't remember. 

Q Did you ever do any research or look into 
that question to see whether under the transfer agree- 
ment which you were sponsoring securities belonging to 


Gross were being turned over to the corporation which 
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was your client? 
MR. SHAW: Objection to the use of the 


word "sponsoring." 


THE COURT: Read the question, please. 


(Question read) 


THE COURT: Take out the word “sponsoring,” 


Overruled. Go ahead. 
A I don't think I did research. I think I 


must have spoken to Larry Berkowitz after you raised 


the issue. 


Q And what happened? 

x: I was advised that these were partnership 
assets that had never been doctored. 

Q Berkowitz told you that? 

A I think it was Berkowitz. He was the one 


I normally would have talked to about “hat. 


Q Can you recall a specific conversation with 
Berkowitz? 

A No. 

Q Can you recall anything specific about it? 

A Not more than I have told you. 

Q Can you recall having received mail about 


this at an earlier time? 


A XY may have; I may not have; I don't remember. 
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Q Can you recall any discussions with Fred 
Kayne about these i.u-kind securities? 

A No. 

Q Can you recall any discussions with Risher 
about these in-kind securities of Gross? 

A No. 

Q I would like to go now to your opinion letter 


in the closing on February llth, and I will start with 


this: 


When 3 the first time you heard from any source 


a claim that the transfer agreement could not legally 


be made without the consent of Gross, Bleich and Donoghue? 


A I don't think I heard at any time that it 
could be made without the consent of Charlie Gross; I 
don't remember anyone taking that position. 

Q How about Bleich and Donoghue? 

A I am not certain whether that was one of 
your arguments or not. I don't know. 

Q You don't know whether Mr. Mandel raised 
that question? 

A I really don't remember. You could have. 

Q Then that became a question to be 
answered by the Rosenman firm; is that right? 


A I think it had to be answered by a large 
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number of attorneys who were participating in the trans- 
fer action. 


Q ‘But an opinion letter was to come from the 


{ 


Kkesenman firm? 
A That was the original intent, yes. 
Q And that was expressed in the preliminary 
agreement of December 30th; is that correct? 
A I don't think the Rosenman firm was named. 
I think it was just an opinion of counsel. 


| Q Opinion of counsel for the partnership? 


A Right. 

Q Was it your testimony on direct examination 
nae the first tine you heard the Rosenman firm wou'd 
refuse to give such an opinion was on February llth, the 


night of the closing? 


A That's correct. 

| Q It came to you as a bombshell, right? 
A That's correct. 

| Q You are certain of that? 

! A That is my recollection, Mr. Mandel. 


Q And it is your testiuory that Mr. Burak did 
not tell you in advance that the Resenman firm had 


researched that question and cc1ld not and would not 


give such an cpinion? 
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A It is my recollection chae te Bamberger 
told me prior to the llth that the Rosenman firm had 
researched the issue, could not find a case directly 
in point and had raised the question of Section 98, and 
that was when someone was assigned from Finley, Kumble 
to look into the issue, but there was no refusal or any 
comminication to me personally that there would be a 
withholding of the opinion letter until the night of 
February llth. | 

Q That came to you as a surprise, is your 
testimony, on February llth? 

A That's correct. 

Q You came in there fully expecting that the 
Rosenman firm would give that opinion? That is your 
testimony? 

A Not only did I come in there that way, but 
we got half through the end before that became apparent. 
One would have thought if that was their position from 
the beginning they would have gotten up and “old the 
assembled attorneys, "People, before you start signing 
anything, we are not going to give an c™inion tonight." 

Q Not knowing yourself that the Rosenman firm 
would refuse to give the opinion, you did not notify any 


of the other participants that there could be that problem, 
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